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No. 18.—James Neat and others, plaintiffs in error, vs. Kerrs 
and Hope, defendants in error. 


[1.] The 4th Section of the Act of 1827, providing for the recording of deeds 
and mortgages, and defining the lien of the same, declares, that “upon failure 
“to record any mortgage, as hereinbefore required, within the time or times 
“ hereinbefore specified, for recording the same, that then, and in such case, all — 
“ judgments obtained before the foreclosure of the said mortgage, and also any 
“‘ mortgage executed after the same and duly recorded, shall take lien on the © 
‘said mortgaged property, in preference to the said mortgage.” Held, that 
the junior mortgagee, with notice of the prior lien, gains no preference by hav- 
ing his mortgage recorded. 


Notice; Lien; This was a rule nisz vs. the sheriff, to pay over 
money. Tried before Judge Fioyp, in Pike Superior Court, 
August Term, 1847. 


For the facts of the case, the reader is referred to the opinion 
delivered by the Supreme Court. 

Carre. and Gisson, for the plaintiffs in error, relied upon the 
following authorities. 4 Kent’s Comm. 168. 4 Paige’s R. 215, 
3 Ath. R. 646. 10 Johns. R.460. 15 Johns. R. 566 to 569, 18. 
Johns. R.544. 19 Johns. R.281. 19 Wend. R.515. 20 Wend, 
R.18, 19. 2 Sug.on Vend.254. 2 Powell om Mortgages, ch. 14, 
page 571. Prince's Dig. 165, 166, 158. 2 Bailey’s R. 316. 1 
McCord’s R. 265. 


‘Srark, for the defendants in error. 
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By the Court—Lumpkin, J. delivering the opinion. 


On the 20th day of January, 1838, Jeptha V. George executed 
a mortgage on Nelson, a negro fellow, to James Neal, to secure 
the payment of a promissory note for $2500, which was record- 
ed on the sixth day of July of the same year. On the eighth 
day of April, 1842, James Neal foreclosed his mortgage and caus- 
ed an_execution to issue thereon, which, on the 27th day of Sep- 
‘tember, 1844, was levied on Nelson, and on the first Tuesday in 
February thereafter, said slave was sold for the sum of $890. 

On the 6th day of November, 1840, the said George made and 
delivered to Kerrs and Hope, his note for $1716 94, and on the 
14th day of April, 1841, executed his certain other note to Kerrs 
and Hope, for $816 67, which last note was credited with the sum 
of $264 35. On the 7th day of April, 1842, George made and 
delivered to Kerrs and Hope‘his deed of mortgage to secure the 
payment of the last named note, on Nelson and other property 
therein mentioned. This last mortgage was recorded onthe day 
it was executed, and foreclosed the following day, andthe mortga- 


gee took out execution thereon. 

Both mortgages were foreclosed on the same day. It was in 
proof, however, that the foreclosure of Kerrs and Hope was prior 
in point of time in that day. It was also in testimony that George 
gave notice to Kerrs and Hope of the existence of Neal’s mort- 
gage on the same property before he executed the last mortgage 


to them. 
[1.] The question for us to decide is, which of these liens is en- 


titled to the money arising from the sale of Nelson ? 

It will be necessary to ascertain how the law stood prior to 
1827; and what change was made by the act of that year. 

By the common law, livery of seisin was necessary to pass 2 
freehold estate. The object was to give notoriety to the transac- 
tion and thus prevent imposition. Afterwards lands became 
transferrable by bargain and sale, and the statute of uses, trans- 
ferring the possession to the use, the ceremony of livery of seisin 
was dispensed with, and subsequent creditors and purchasers 
were liable to be injured for want of publicity in the change of 
the ownership of property. Toremedy thismischiefand to prevent 
clandestine conveyances, it was enacted by the 27 Hen. VIII. that 
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such bargains and sales should not enure to pass a freehold unless 
the same be made by indenture and enrolled within siz months in 
one of the courts of Westminster Hall or with the custos rotulorum 
of the county where the manors lie. The reason of this statute 
is apparent. It was to furnish a substitute for livery of seisin, 
which had in effect been dispensed with. The public required 
some convenient method of obtaining knowledge in respect to the 
titles to property, and hence the origin of this act of enrolment. 
Registration afforded this means of information, and was construc- 
tive notice to all concerned, and much more certain and effectual 
than the old ceremony of livery of seisin, which was known only 
to the actual spectators. And what was the construction put up- 
on this act of Parliament, we learn from the opinion of Lord 
Hardwicke in the case of Le Neve vs. Le Neve, 1 Ambler, 442. He. 
there says, that ever since its passage, if a subsequent bargainee has 
notice of a prior, he is equally affected with that notice, as if the 
prior purchase had been a conveyance by feofment and livery. 

And why should it not be? The whole design is to give notice 
to purchasers and creditors,so as to save them from being de- 
frauded by conveyances of which they are ignorant. If they are 
notified, however, in any way, of the existence of these prior con- 
veyances, the end of the law is accomplished, and they cannot 
complain. 

Next followed the statute of 7th Q. Anne, the preamble to which 
recites in substance, “ That by different and secret ways of convey- 
“ing lands, &c., such as are ill-disposed have it in their power to 
“commit frauds, and frequently do so, by means whereof several 
“persons have been undone in their purchases and mortgages by 
“prior and secret conveyances and fraudulent incumbrances.” 
Then comes the enacting clause which declares, “ That every un- 
“registered conveyance shall be adjudged fraudulent and void 
“against any subsequent purchaser or mortgagee for valuable con- 
“sideration, unless the memorial thereof be recorded in the manner 
“therein prescribed before the registering of the memorial of the 
“deed, under which such subsequent purchaser or mortgagee 
“ shall claim.” 

Under this Registry Act, it has always been assumed as a conce- 
ded point, that notice of the prior deed would supersede the ef- 
fect of the prior registry. The case of Le Neve vs. Le Neve, already 
referred to, was decided by Lord Hardwicke, in 1747, and con- 
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tains’the fullest illustration, as well as the most conclusive vindica- 
tion of the doctrine, and has stood as a beacon-light to the courts 
both of Great Britain and this country ever since. What, asks 
the Chancellor, appears by the preamble to be the intention of 
the act? Plainly to ‘secure subsequent purchasers and mortga- 
gees against prior secret conveyances and fraudulent incumbran- 
ces. “ Wherea person,” he says, “ had no notice of a prior convey- 
ance, there the-registering his subsequerit conveyance shall pre- 
vail against the prior; but if he had notice of a prior conveyance, 
then, that was not a secret conveyance, by which he could be preju- 
diced. This act gives, it is true, to the subsequent purchaser or 
mortgagee, the legal estate; but it does not say that he is not left 
open to any equity which a prior purchaser or incumbrancer may 
have; for he can be in no danger when he knows of another in- 
cumbrance, because he might then have stopped his hand from 
proceeding. The operation, both of this Act and that of 27th 
Hen. VIII, and the construction of them, are the same ; and it would 
be a most mischievous thing, if a person, taking advantage of 
a legal form, appointed by an act of Parliament, might, under that, 
protect himself against a person who had a prior equity, of which 
he had notice.” 

The Chancellor next reviews the three leading cases which 
had been decided on the Register Act, namely, Forbes vs. Nelson, 
(4 Bro. P. C. 189,) Blades vs. Blades, (1 Eq. Ca. abr. 358,) and 
Chevall vs. Nicholls, (1 Str. 564,) and concludes that the ground 
upon which they all went was plainly this, that the taking a legal 
estate, after notice of a prior right, makes a person a mala fide 
purchaser. That it is a species of fraud and dolus malus itself. 
For he knew the first purchaser had the clear right of the estate, 
and after knowing that, he takes away the right of another per- 
son by getting the legal estate. Fraud or mala fides, therefore, is 
the ground on which the Court is governed in the cases of notice. 

In the case of Blades vs. Blades, (1 Eq. Ca. abr. 358,) Lord 
King (who Lord Hardwicke has pronounced as great a stickler for 
the common law as ever sat in Westminster Hall) declares, “ The 
subsequent purchaser having notice of the first purchase, was 
bound by it, though not registered, and his getting his own deed 
first registered was a fraud. The design of these acts being on- 
ly to give parties notice, who might otherwise without such regis- 
try, be in danger of being imposed on by a prior purchase or 
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mortgage, which they are in no danger of, when they have notice 
in any manner, though not registered. ” Andin1 Sch. § Lef- 159, 
Lord Redesdale says, “the intention was to make priority of reg- 
istry, the criterion of title to all intents and purposes. But this 
does not exc‘ude anything which effects the conscience of the par- 
ty himself who claims under the registered deed. It never was 
the intention of the Legislature, to give a priority of right to 
commit a fraud ; but its meaning was, that parties dealing fairly, 
priority should be given to him who had the registered instru- 
ment.” And in 2 Ridgway’s P. C. 428, it was declared by the 
House of Lords, that “every case upon the Register Acts, both 
in England and Ireland, which had been brought before a Court 
of Equity, had been determined on this ground, that these acts 
do not affect the great fundamental principles of equity, byt that 
every purchaser claiming under a registry deed, is left open to 
any equity, which a prior purchaser or incumbrancer may have.” 
By 4 and 5, W. & M., it is provided that “no judgment not 
docketed and entered in the book directed to be provided and 
kept for that purpose, shall affect any lands and tenements as to 
purchasers and mortgagees, yet the doctrine of notice has been 
held by the Courts, applicable to this statute, by analogy to the 
Registry Act. 2 Eq. Ca. abr. Thomas vs. Pledwell,16 Ves. 419. 
Our colonial Act of 1755, it will be recollected, was passed 
just eight years after the decision of Lord Chancellor Hardwicke, 
in Le Neve vs. Le Neve. It cannot be doubted that the doctrines 
of this case were known to the Provincial Legislature; and thet 
the same reasons, which induced the enactment of the Statute of 
Enrolment, the Registry Act, and the Act of W. and M., caus- 
ed the introduction of our Statute. By it, all mortgages and oth- 
er conveyances were to be registered, within the space of sixty 
days from their dates; on failure of which all such as are lawful- 
ly and regularly recorded, within the time directed by the Stat- 
ute, were to be deemed, taken and construed to be prior, and 
were to take place and be recoverable in law, before any deed, 
conveyance or moitgage which had not been duly registered. 
Prince, 158. ; 
Could language be more explicit, as to the preference given to 
the legal estate of the junior incumbrancer? And yet it never 
was supposed by any Court in Georgia, but that this Act must 
have the same construction, put upon the Registry Acts of Eng- 
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land, in reference to the principle of equity resulting from notice. 
And that if the junior incumbrancer had knowledge of the prior 
lien, before ‘ke had parted with his property or money on the cred- 
it of the estate, and before he had united the subsequent equity 
with his legal title, he was not considered as entitled to protection, 
as against the prior equity. That those who had _notice, notwith- 
standing they come within the letter of the statute, did not come 
within its equity, and as against them the equitable rights of 
the prior incumbrancer have always been preferred, although the 
formalities of the statute have not been complied with. The 
Courts will not suffer one to retain the legal advantage he has 
thus obtained, to the prejudice of another. 

It is insisted by counsel for the defendants in error, that no ey- 
idence of notice dehors the statute, can be received, because the 
only competeut notice is the registration of the deed. And this is 
true, so far as the legal title is involved ; but the equitable title of 
the unrecorded mortgagee may be communicated in any other 
way, and this knowledge, however obtained, is binding on the ju- 
nior mortgagee. 

The Registry Acts of almost every State in the Union, are sim- 
ilar in substance to our own; and their Courts have with great 
unanimity adopted the same rule maintained here for nearly a 
century, holding that an unregistered deed is good against a sub- 
sequent conveyance with notice—notice being equivalent to reg- 
istration. 5 Greenl.369. 4 New Hamp. Rep. 262. 2 Verm. Rep. 
18. 5 Con. Rep. 468. 14 Mass. Rep. 300. 19 Wend. Rep. 339. 
1 Paige, 127. 3 Ham. 527. 1 Breese, 34. 16 Martin’s Lou. R. 
368. 10 Watts, 412. Walker's Rep. 168. 2 Harris & G. 415. 
1 Dev. Eq. Rep. 110. 4 Halst. 193. Harper, 295. 4 J. J. 
Marsh, 293. 3 Leigh, 365. 

Many of the cases here cited, and others which I have examin- 
ed, are parallel in every particular with the one at bar, and they 
all hold the same language, to-wit: that a subsequent incumbran- 
cer mala fide, (which means with notice,) is not within the pur- 
view of the law, nor intended to be protected ; for the law never 
intends to give sanction to fraud, or to render a fraudulent act 
legal. 

Chancellor Kent, after noticing the French Ordinance of 1747, 
framed by d’Aguesseau, and which laid it down as a fixed rule, 
ithat not even the most actual and direct notice would countervail 
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the want of registration, remarks, “A more reasonable doctrine 
prevails in the English and American law ; and it is a settled rule, 
that if a subsequent purchaser or mortgagee, whose deed is reg- 
istered, had notice at the time of making his contract, of the pri- 
or unregistered deed, he shall not avail himself of the:priority of his 
registry todefeat it ; and the prior unregistered deed is the same to 
him, in cases where the conduct of the first mortgagee is fair, as 
made as if it had been registered. His purchase is justly considered, 
in bad faith; and it would ill comport with the honor of the law, 
and the wisdom of the administration of justice, that Courts 
should blind their eyes to such fraudulent dealing, and suffer it to re- 
main triumphant. If the second purchaser has in fact notice, the 
intent of the registry is answered, and to permit him to. hold 
against the first purchaser, would be to convert the statute into 
an engine of fraud. A Court of Equity must have its moral 
sense, “‘ wrapped up in triple brass,” to be able to withstand such 
an appeal to its justice.” 

Was the act of 1827 designed to introduce some new element 
into this well-established principle of equity ? The second section 
requires mortgages to be recorded within three months from their 
date, instead ofsixty days. The fourth section provides “that upon 
“ failure to record any mortgage as therein required, within the 
“time specified for recording the same, in such case all judg- 
“ ments obtained before the foreclosure of said mortgage, and also 
“any mortgage executed after the same and duly recorded, shall 
“take lien on the said mortgaged property, in preference to the. 
“said mortgage.” 

Is there anything in the words of this statute which indicates: 
an intention in the Legislature to change the old law as to mort-- 
gage? We do not perceive it. The terms of it are precisely the: 
same, in substance, with its predecessor. And it is to be presumed: 
that the General Assembly were familiar with the construction of 
the Courts, both in England and in this State, upon the language 
used in the act. Had any alteration been intended, some suitable 
expression would have been employed for that purpose. The 
preference given to the junior incumbrancer would have been ab- 
solute, with or without notice—thus negativing the right of the 
Courts to interfere on the ground of fraud. 

Does this construction make void the law? By no means. 
Some rule had to be prescribed by the Legislature, where there 
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was a conflict between a prior unrecorded mortgage and a junior 
mortgage registered within time; in, that event, it is declared that. 
the former shall be postponed. And the wisdom and propriety of 
this enactment none will doubt. The legislation of conveyances : 
has occupied a prominent place in the municipal regulations of 
every government. The object has invariably been to protect 
those who part with their money or property upon the faith of a 
deed, supposing they were getting a good title or legal lien, and 
without notice such as would induce them to believe that there 
was any previous incumbrance that would defeat such title or lien. 
But I cannot for a moment believe that the Legislature intended 
to give priority to one who has full notice of the existing lien, and 
whose purpose is to defeat it by taking advantage of the inadvert- 
ence of the oldermortgagee. I admit that laws are made to subserve 
the vigilant. May it not be one of the faults of the times that we 
have become too sleepless ? We are not only sufficiently wake- 
ful to protect our own rights, but I have sometimes thought—per- 
haps unjustly—that we are too ready to profit by the laches of our 
fellow creatures, whether it be the result of carelessness or kind- 
ness. At any rate, I am unwilling to relax a rule, which may op- 
erate, to some extent at least, as a salutary restraint upon the cu- 
pidity of the age. 

It may be asked, Why apply notice to the junior mortgagee, 
and not to the judgment creditor, seeing that these two classes are 
placed in juxtaposition in the statute? It is this circumstance 
alone, I apprehend, which creates the difficulty in the case. For 
had judgments been omitted, we do not perceive that the 4th sec- 
tion of the Act of 1827 would have introduced the slightest inno- 
vation upon the old law. 

In the first place, it may be remarked that we are not now 
called on to construe this act in reference to judgments. Conced- 
ing, however, that they cannot be affected by notice actual or 
constructive, there may be a good reason for the distinction. A 
judgment is the act of the Court, where fraud cannot be alleged 
—and here the Legislature have made the priority of lien to de- 
pend upon the priority of judgment—that is, the judgment of 
foreclosure and the ordinary judgment ; but the taking the younger 
mortgage is the act of the party, and it is not only viewed as done 
in bad faith, when attended with notice, but the Courts have ever 
branded it with the epithet of dolus malus—a wicked trick !— 
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and so it is. And it is a maxim of the law that fraus et dolus ne- 
mini patrocinari debent. It is a gross and palpable violation, to 
say the least of it, of the golden rule, which should, and will, I 
trust, control all Courts, in all countries, of doing unto others as 
we would that they should do unto us. 

But again—both a judgment and mortgage differ materially in 
this State and in England. All the property of the defendant here 
is bound from the date of the judgment, and subject to be sold un- 
der execution for the payment of the judgment debt. On the 
other hand, a mortgage here conveys no title to the mortgagee, 
and is simply a security for the debt. In treating, then, of the ef- 
fects of judgments and mortgages, we cannot apply to them al- 
ways the principles of the Common Law. Inasmuch, then, as no 
estate passes in cases of mortgage, a judgment by ordinary suit 
is given the preference over unrecorded mortgages, unless the 
latter be foreclosed first. But I forbear to pursue this argument, 
for I am not prepared to say that the lien of a judgment obtained 
with notice is not subject to the equity of a mortgage, though not 
recorded as required by the statute. Numerous adjudications 
can be adduced in support of the position that an absolute con- 
veyance to a purchaser, though not recorded within the time pre- 
scribed, transfers the title to lands, free of subsequent judg- 
ments. 

There is nothing novel in the principle which we are about to 
establish. By the statute of Frauds, no contract for the sale of 
lands can be enforced unless some memorandum or note thereof 
be in writing, signed by the party to be charged therewith, yet no 
doctrine is better established than that the specific performance 
of parol agreements will be decreed upon the ground of part per- 
formance. And the reason is, that the Courts will not permit a 
law which is passed to prevent frauds, to be used as an instrument 
of inflicting fraud. 

It only remains to notice briefly one other point of the case. It 
is whether the question of notice is not exclusively of chan- 
cery cognizance? We think not. Courts of law have concurrent 
jurisdiction in cases of fraud; and the ground of interference in 
these cases of notice is the fraud. Chancellor Kent says, “ The 
better opinion is in favor of the jurisdiction of Courts of law.” 4. 
Kent, 173. Courts of law have always acted upon this rule. 1 
Burr. 474. Peake’s N. P.190, 191. 3 Co.77. The question is 
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raised here upon a motion to distribute money in the custody of 
the Court. And this being an equitable proceeding, the Court 
will take notice of all the equities which should bind the con- 
sciences of the applicants for the fund, and order it to be paid out 
accordingly. 





No. 19.—Armis, plaintiff in error, vs. Barker, defendant in error. 


Stubbs, for the defendant in error, joined issue with a protestan- 
do, excepting on the ground that the citation in this case notified 
the defendant to appear at a Supreme Court, to be holden at Ma- 
con on the second Monday in February next, pursuant to a writ 
of error filed in the Clerk’s office of the Superior Court of the 
county of “Baldwin,” instead of the county of Bibb, in which lat- 
ter county the cause was tried. 

Per Curiam—Warner, J. Let the citation be amended, so as 
to correspond with the writ of error, which is properly returnable 
before this Court. 


Cuar.es Aramis, plaintiff in error, vs. Gzorce R. Barker,defen- 
dant in error. 


[1.] On an issue of fraud, suggested by a creditor under the Act of 1823 for the 
relief of honest debtors, an appeal to another jury, as provided by the Judici- 
ary Act of 1799, will not be allowed. 

[2.] On a question of fraud, a new trial will not be granted, where there has 
been evidence on both sides, and no rule of law violated, nor manifest injust- 
ice done; although there may appear to have been a preponderance of evi- 
dence against the verdict. 


Issue of fraud under Act of 1823 for the relief of honest debt- 
ers. Tried before Judge Floyd in Bibb Superior Court, Novem- 
ber Term, 1847. 

The defendant in error was arrested by virtue of a cayias ad 
satisfaciendum, at the instance of the plaintiff in error, and gave 
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bond under the Act for the relief of honest debtors passed in 1823. 
The defendant filed a schedule of his property, and at the suc- 
ceeding term of the Court the plaintiff tendered an issue suggest- 
ing fraud, and a jury were empanelled to try the same. 

Upon the trial of this issue, it was proved that the defendant was 
arrested on the 2nd September, 1847, at nine o’clock, P. M., but 
owing to the fact that the security intended to be given by the de- 
fendant was absent, the entry of the arrest was not made on the ca. 
sa. until the 4th of said month. It was further proved that the 
plaintiff had indulged defendant on the judgment, upon his prom- 
ise that he would pay said debt by instalments. It was further 
proved by one Davidson, that he was clerk of defendant up to 
about the first September, 1847; that when he left defendant’s 
store he had about $800 worth of stock, and that defendant told 
him he had some notes and accounts in town and country, but did 
not say what amount; he said that he had disposed of most of his 
stock, but witness did not know to whom; and the defendant 
credited out his goods pretty extensively in town and country, and 
did a very considerable business during the winter and spring. It 
was further proved by one Hollingsworth, that he purchased goods 
from the defendant about the 2nd of September, 1847; that de- 
fendant acknowledged to witness in July, 1847, that he had notes 
and accounts to the amount of $3000; and that after his arrest, 
in reply to the question, “ if he was collecting much money?” said 
that he was collecting some occasionally. Defendant had from 
$800 to $1000 worth of stock about the first of September, 1847. 
It was further proved by one Patterson, that he was passing by 
the store of defendant in the first part of September, 1847, at ten 
o’clock at night, saw a dray at the door of said store, and, being 
attracted by the circumstance, he stopped and saw several boxes 
on the dray at the door of said store, and dne was taken out and 
put upon the dray after witness got there. The boxes were so 
heavy that it required two or three men to put them on the dray. 
The dray drove off, and witness, from curiosity, followed the dray, 
and found that it went to a stable in the alley back of the Presby- 
terian Church, and the goods were there taken from the dray. 
Defendant did not go withthe dray. Defendant admitted, before 
going to trial, that he had sent a bank check to New-York about 
the 28th of September, 1847, to pay for a lot of clocks he had 
bought previously, and amended his schedule to that effect. 














172 SUPREME COURT OF GEORGIA. 


Armis vs. Barker. 








The testimony on the part of the plaintiff having closed, it was 
proved on the part of the defendant, by Mr. Jewett, that witness 
was the book-keeper for Graves, Wood & Co., and that in that 
capacity, in the latter part of August, he attended to a settlement 
of debts due said firm by defendant, by note and open account, 
amounting to dollars, and that besides the goods, they re- 
ceived from defendant $738 in notes and accounts; but the goods 
were not then delivered—could not say when they were received 
from the store of the defendant, but saw them in the store of 
Graves, Wood & Co., afterwards. The sale was absolute ; no trust 
reserved to the defendant. It was further proved by one Rogers 
that the boxes of goods received by Graves, Wood & Co.from New 
York never went to the store of defendant, but were sent direct 
the railroad depot to Graves, Wood & Co., and the only marksfrom 
erased on the boxes were on those sent to the country store. Wit- 
ness could not state the time when the goods of defendant were 
removed from his store. The drays were sent in the night, but 
did not know of his own knowledge, why they were not sent in 
the day time. It was proved by T. P. Stubbs, Esq. that he re- 
ceived about $700 of notes and accounts from the defendant, in set- 
tlement of demands he held against him, and that he placed some 
of them in the defendant’s hands to collect. The schedule exhib- 
ited accounts on divers persons, amounting in all to $406 50, and 
one writing desk, one show case, one pair spring scales, one pair 
common do., one meal chest. Also, claim on House & Co., New- 
York, sent in check to pay for clocks bought of them, and neither 
check or clocks having been heard from. Check sent about the 
18th of September, 1847. 

The jury, upon the evidence submitted, returned a verdict in 
favor of the defendant. 

The plaintiff, by his counsel, first moved the Court for the priv- 
ilege of an appeal, which being refused, he then moved for a new 
trial on the following grounds : 

1st. The jury found contrary to law. 

2nd. The jury found contrary to evidence. 

Whereupon the Court below determined that the statute of 
1823 had constituted the jury the triers in such cases, and that 
the question being one of fraud, the Court would not disturb the 
verdict. : 

And the counsel for the plaintiff excepted— 
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ist. That the Court erred in holding that there was no appeal 
from the verdict of a petit jury on such an issue. ,3 
2nd. That the Court erred in refusing a new trial in said case. 







Por & Nisset, for the plaintiff in error. 







Srusss, for the defendant, insisted— 






ist. That the new trial was properly refused. Peck vs. Land, 
2 Kelly's Rep. 1, 15. 

2nd. The jury found “no fraud.” Upon such finding the de- 
fendant is entitled to his discharge forthwith. Prince’s Dig. 286, 
287 and912. Hotchkiss, 308, 309,310. Graham on New Trials, 


349, 390, 900, 401. 












By the Court—W arner, J. delivering the opinion. 










This was a question of fraud, suggested by a creditor against 
his debtor, under the Act of 1823 for the relief of honest debtors. 
On the trial of the issue in the Court below, the jury found a ver- 
dict in favor of the debtor. The counsel for the creditor submit- 
ted the question to the Court as to his right to enter an appeal 
from the verdict of the jury, and the Court below ruled he was 
not entitled to an appeal. Then the counsel for the creditor 
moved the Court to grant a new trial in the cause, which motion 
the Court also overruled: whereupon the plaintiff in the Court 
below excepted, and now assigns the same for error here. 

[1.] The fourth section of the Act of 1823 provides, that before 
the debtor who may be arrested, shall be sworn to his schedule, if 
any creditor or creditors shall suggest any fraud, or concealment 
of any property, money or effects, it shall be the duty of the Court 
to direct an issue to be made up, and tried by a jury at the first 
term. Prince's Dig. 292. The’Act also provides for one contin- \ 
uance of the cause if either party is unprepared for trial; and if 
the jury shall find fraud or concealment, etc., then such debtor 
shall be imprisoned, until a fair and full disclosure of all his prop- 
erty, money or effects, be made by him. To authorize an appeal, 
the plaintiff in error relies on the twenty-sixth section of the Ju- 
diciary Act of 1799, which provides,-that in case either party 
shall be dissatisfied with the verdict of the jury, then, and in all 
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such cases, either party may, within four days after the adjourn- 
ment of the Court, enter an appeal in the Clerk’s office of such 
Court, as matter of right. Prince, 426. The Constitution of this 
State declares, “the person of a debtor, where there is not a strong 
presumption of fraud, shall not be detained in prison, after deliv- 
ering bona fide all his estate, real and personal, for the use of his 
creditors, in such manner as shall be regulated by law.” 7th sec- 
tion, 4th article of the Constitution. Prince, 912. On the 5th of 
December, 1801, the Legislature passed an Act to carry into ef- 
fect the seventh section of the fourth article of the Constitution, 
On the 13th of December, 1809, the Legislature passed an amen- 
datory Act on the same subject. Prince, 286,288. This last Act 
provides, that when the jury shall find there has been fraud on the 
part of the debtor, he shaii be remanded to prison ; butif the jury 
shall find there has been xo fraud, then the debtor shall be “ forth- 
with discharged,’ m the manner pointed out by the Act to carry 
into effect the seventh section of the fourth article of the Consti- 
tution. The Act of 1801 also provides, when the debtor shall 
have complied with the provisions of that Act, he shall be “forth- 
with discharged and set at liberty.” When we take into consider- 
tion the provision of the Constitution, and the several Acts of the 
Legislature which have been passed for the purpose of carrying 
that provision of the Constitution into effect, and construe the Act of 
1823 in connexion with the others, we are of the opinion that when 
thej ury return their verdict in favor of the debtor, the presumption 
of fraudis rebutted, and he is entitled “forthwith to be diseharged;” 
and that the creditor cannot longer detain him in custody by en- 
tering an appeal according to the provisions of the Judiciary Act 
of 1799. What would be the practical effict of such a course of 
proceeding? The debtor is arrested and imprisoned until the 
first Court after his arrest, and then the creditor suggests fraud, 
and an issue is formed to try it, and the creditor continues the 
cause on the ground that he is not prepared for trial, as he may 
do once under the statute. At the next Term of the Court a tri- 
al is had, and the jury find in favor of the debtor; the creditor 
enters an appeal which postpones the case until the next Term of 
the Court, and then, under the rules of the Court, the creditor 
could continue the cause twice on the appeal, if nut prepared for 
trial, to say nothing about providential cause. By this means, 
the debtor might be imprisoned for two years at the instance of 
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the creditor, for no other fau/t than his poverty. Such a course of 
proceeding would, in our judgment, Violate not only the reason 
and spirit of the Constitution, but the clear import of its terms. 
It would be detaining the person of a debtor in prison, after the 
presumption of fraud had been rebutted by the verdict of a jury of 
his country. Such a practice, if allowed, would subject the per- 
son of a debtor to a most rigorous oppression, at the instance of 
a vindictive and malicious creditor, and it is no answer to say, the 
debtor may give security and keep out of the four walls of the 
prison; for then he is in the friendly custody of his security, who 
may surrender him up at any moment, as was actually done in this 
case. 

[2.] The motion for a new trial was, in our judgment, properly 
overruled by the Court below. Fraud is a question of fact, of 
which the jury were the proper judges, and there was evidence 
on both sides, which it was the peculiar province of the jury to 
consider and determine. This case comes fully within the rule 
laid down by this Court in Peck vs. Land,(2 Kelly’s Reports, 16,) 
that the verdict will not be set aside, as contrary to evidence, 
where there has been evidence on both sides, and no rule of law 
violated, nor manifest injustice done ; although there may appear 
to have been a preponderance of evidence against the verdict. 

Let the judgment of the Court below be affirmed. 





No. 20.—A. Bettamy & Co., plaintiffs in error, vs. ALEXANDER 
Woopson, defendant in error. 


[1.] A suit is pending against a bankrupt, at the time of his discharge, upon a 
debt proveable in bankruptcy. Held, that the bankrupt must plead his dis 
charge in bar, if the condition of the suit is such as to permit him to make such 
a defence; and if he fails tu plead it, a Court of Equity will not annul the 
judgment rendered against him, and thus make his discharge available. 

f2.] Equity will interfere to set aside a judgment rendered by a Court of com- 
petent jurisdiction, only in cases where the defendant has a good defence of 
which he was entirely ignorant—or where he was prevented from making it 
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by fraud. or accident, or the act of the other party, unmixed with negligence 
or fault on his part. 

[3.] Where a suit is instituted at law and the defendant snffers a judgment by 
default¢gand the plaintiff continues his canse at the second Term, and third and 
fourth Term, and at the fifth Term takes his judgment, the defendant at no 
time having filed any plea or answer—Held that these acts do not constitute 
a fraud in the procurement of the judgment, so as to authorize a Court of Equi- 
ty to set aside the judgmeut in favor of a defence, which would have been 
good if made. 

[4.] In such a case, the defendant’s ignorance that the suit was pending, when 
his defence accrued to him, held no ground for Chancery to set aside the judg- 
ment. 


In Equity. Bill and demurrer. Tried before Judge Fioyp 
in Pike Superior Court, August Term, 1847. 


For the facts of the case and the errors assigned, see the opin- 
ion delivered by the Supreme Court. 


Atrorp & Cunnineuam, for the plaintiffs in error. 
Arno p, for the defendant in error. 


J.Q. A. Atrorp, for the plaintiffs in error, contended— 

1st. The bill shows that the debt upon which the plaintiff at 
law obtained judgment, was contracted before the defendants at 
law became bankrupts, and was a debt proveable under the com- 
mission, and that the discharges and certificates were duly granted. 
By the Act of Congress in such cases, the bankrupts are fully and 
completely discharged from all such debts. Sect. 4, Act of Cong. 

2nd. A certificate discharges a bankrupt from a debt accruing 
before the commission, though judgment thereon be not obtained 
until after the certificate is allowed. 2 Com. Dig. 146, in note re- 
Sferring to 1 Cowper, 25. 

3rd. Bankrupt entitled to relief on payment of costs where he 
had obtained his discharge during the pendency of the suit, and 
afterwards suffered judgment by default to be entered against him 
for not pleading, on which execution was issued. Law Reporter, 
August No., 1847, case of Lee vs. Phillips. 6 Hill’s New York Re- 
ports, 246. 

4th. If, in fact, another continuance had intervened between 
the certificate of bankruptcy and the plea of defendant as a plea 
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puis darrien continuance, the Courts in England and here have 
permitted the defendant to plead it, nunc pro tunc, on payment of 
costs. Woodvs. Wood, 9 John. Rep. 256. 1 Chitty’s Plead. 637. 

5th. By the demurrer the defendant in the bill admits the facts to 
be true as therein stated. The bill charges the continuances of the 
cause at law to have been unauthorized, and fraudulent, and in 
violation of the law and rules of practice. It was by those con+ 
tinuances that judgment was delayed until after the granting of 
the certificate. The judgment was therefore obtained against, 
and the complainants were entitled to relief. 1 Mad. Chan. 300. 
Fonb. Eq. top page 27, in note. ° 

6th. A Court of Equity will grant relief when one party has 
taken an unconscientious advantage of another, though tHe ¢ir- 
cumstances do not amount to fraud in the contemplation of a Court 
of law. 2 Com. Dig. 613, referring to Lyon vs. Talmadge, 14 
John. Rep. 501. 

7th. Equity interferes where a Yerdict has been obtained by 
fraud, or where a party at law has possessed himself improperly 
of something whereby he has an unconscientious advantage. 8 
Com: Dig. 63. 

8th. By the Judiciary Act of 1799, (Prince’s Digest, 421,) no 
cause can be continued more than once at the instance of the 
same party, and, by the rules of Court, good cause must be 
shown for that one continuance. In the absence of defence there 
can be no good cause for continuing an action on a promissory 
note. The legal presumption, therefore, is, that in such a case 
judgment has been taken, an no negligence can be im- 
puted to complainants. 

9th. Complainants were aaiteedl by the illegal act of the plain- 
tiff at law, and therefore were, under the decision of the Court 
below, entitled to relief. 

10th. Admitting that the certificate does not discharge a debt 
upon which judgment has been obtained after the certificate was 
granted, though such debt may have been proveable under the 
commission, complainants were still entitled to relief, because it 
appears they were deceived by the act of the adverse party 
or plaintiff at law, by his not taking a judgment at the proper 
time. 
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By the Court—Nisset, J. delivering the opinion. 


The complainants in the bill, who are the plaintiffs in error 
here, invoke the power of a Court of Chancery, to annul a judg- 
ment rendered against them by a Court of competent jurisdiction, 
and perpetually to enjoin an execution issued thereon. They 
made default at the first Term of the suit upon which judgment 
was had—at the second, which was the judgment Term, the plain- 
tiff continued the cause—so also at the third Term. At the fourth 
Term no action was had in the cause, and at the fifth Term the 
plaintiff took his judgment, there having been no plea or answer 
filed by the defendants at any time. Pending the action, and as 
much as one Term anterior to the judgment, the defendants were 
discharged under the late Bankrupt Law of Congress. The bill 
charges that the plaintiff in the original action continued his cause 
fraudulently, with a view to obtain kis judgment after the dis- 
charge—that the defendants having suffered a judgment by de- 
fault, having at notime filed any defence, presumed that the judg- 
ment had been taken at the Term at which regularly it might 
have been taken, and therefore they did not plead their discharge. 
There are no facts stated in the bill upon which the charge of 
fraud is predicated, but the continuances and postponement before 
detailed. Claiming, then, that by the wrongful and fraudulent 
act of the plaintiff, they were prevented from making what would 
have been an available defence, they come into Chancery seeking 
relief from the judgment, and the benefit of their discharge by the 
Bankrupt Court, under the Act of 1841. Such is the case the re- 
cord discloses. The bill was demurred to and dismissed on the 
demurrer—the Court below holding that the complainants had a 
good defence at law, of which they were cognisant, and of which 
they might have availed themselves, but did not ; and, therefore, 
there was no equity in the bill. To this ruling they except. 

[1.] In the argument, it was contended that it was not necessary 
that the complainants should have plead their discharge—that ad- 
mitting that they could have plead it and did not, yet a Court of 
Chancery will give effect to it, against a debt which was provea- 
ble in bankruptcy, although not in judgment until after the dis- 
charge. That this defence is different from all others, in this, that 
it releases the bankrupt absolutely from all such debts; and that 
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Courts of Common Law and of Equity are bound at all times to 
recognize and make it available. Although the pleadings do not 
seem to us to make this point, yet it is entitled to our considera- 
tion. Upon this point and upon the ground upon which the 
Court below sustained the demurrer, it is impossible for this 
Court to entertain a doubt. 

[2.] First, then, we say, that the discharge of these defendants, as 
bankrupts is declared by the Bankrupt Law of the United States 
“a fulland complete discharge of all debts, contracts and other en- 
gagements of the bankrupt which are proveable under this Act,” 
in all Courts of Justice. And the discharge and certificate is made 
conclusive evidence in favor of the bankrupt, unless it is impeach- 
ed for some fraud or wilful concealment by him of his property 
or rights of property, contrary to the provisions of the act, on 
prior reasonable notice specifying in writing such fraud or con- 
cealment. Thus is the discharge, unless impeached, made an 
available defence,—and that too in all Courts,—and therefore as 
much a defence to a suit pending in the Inferior Court of Pike 
county, as in any other Court. I believe it has not been any 
where claimed that the State Courts, in a cause within their jur- 
isdiction, have not jurisdiction of this defence. But the Act of 
Congress goes farther, and declares that the certificate and dis- 
charge “shall and may be pleaded as a full and complete bar to 
all suits brought in any Court of Judicature whatever.” The 
right to plead, we therefore consider, as put beyond all contro- 
versy. But it is not only the right of the bankrupt to plead, but 
it is his duty to plead his certificate in bar of all suits pending 
against him at the time it is granted, or instituted afterwards; 
provided, in the case of a suit pending, the situation of the suit is 
such as to enable him to set up the defence. 

In our judgment, the Congress of the United States intended 
to make the bankrupt’s discharge a complete defence, when not 
set aside for fraud upon notice, in all the Courts of the States 
holding jurisdiction of a suit against the bankrupt, yet amenable 
to those rules of pleading which obtain in such Courts; and 
amenable also to those principles of law regulating the jurisdic- 
tion of the Courts of Common Law and of Chancery in the sever- 
al States where the cases may occur. That isto say, it must be 
properly pleaded, and the Courts of Chancery have no more 
right to interfere to annul a judgment in order to give availability 
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to this defence, than they have to set aside a judgment in favor of 
any other defence. In accordance with these views, a case has 
recently been determined in the Chancery Court of the State of 
New-York. In that case Chancellor Walworth says, “ Where a 
suit is commenced against the bankrupt subsequent to his dis- 
charge, it is his duty to set up his discharge as a defence, so as to 
give the adverse party an opportunity to impeach it for fraud, if 
he wishes to doso. He must also set up his discharge in a suit which 
is pending against him at the time it is obtained, as a bar to the fur- 
ther continuance of that suit to obtain satisfaction of the debt of him 
personally, or out of his future acquisitions; provided, the situ- 
ation of the suit is such as to enable him to set up such a defence in 
that suit.” Alcott vs. Avery, 1 Barbour’s Ch. Reports, 349. Gor- 
don’s Digest Lays U. S. page 795. 1 Johns. Cases,133. 2 Caines’ 
R. 102. 18 Johns. R.336. Does this case come within the pro- 
viso? Was the situation of this case such at the time of the dis- 
charge, as to enable the defendants to set up this defence? We 
think it was. The suit was pending—the discharge was granted 
anterior to the Term at which the judgment was rendered. It 
was competent for the defendants to come in at that time and plead 
the discharge, puis ¢arrien continuance. 

[3.] Having thus disabused this case from peculiarity of doc- 
trine, which the counsel supposed grew out of the Bankrupt Laws, 
I come now to enquire whether the complainants have made such 
a case as entitles them to relief against a judgment in a Court of 
Equity. There is in the bill a sweeping charge of fraud upon 
the plaintiff in the Common Law action, and counsel seemed to 
think, that as the demurrer admits all the statements in the 
bill to be true, and as fraud in procuring a judgment is good 
ground for relief in Equity, therefore these complainants are enti- 
tled to relief. But note—the demurrer admits the fucts stated in 
the bill as true, but does not admit a fraud charged, except so far 
as the facts establish or constitute a fraud, A merely pro forma 
statement that the judgment was obtained by fraud will not do. 
The facts must be stated, that the Court may judge whether they 
amount to fraud or not. Fraud upon the defendants, then, in the 
obtainment of this judgment, is one ground upon which they re- 
ly to sustain this bill. Now, what is the evidence of fraud, accord- 
ing tothe billitself? First, the failure to take a judgment at the 
second Term—second, two continuances by the plaintiff—third, 
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no action in the case at all at a subsequent Term—and fourth, the 
actual taking of judgment. These things constitute the fraud. 
In short, the postponement of a cause is charged upon the plain- 
tiff as a fraud upon the defendant. These acts do not seem to us 
to be illegal—they must have been done with the approval of the 
Court. It is true that at Common Law the plaintiff is entitled to 
but one continuance as matter of right, and that, upon a proper 
showing; yet, if the defendant makes no objection—if he is in de- 
fault—the plaintiff is left to control his cause, subject, however, to 
the paramount control of the court. So also the Court may con- 
tinue a cause, upon its own motion, where neither party objects, 
Such we are to presume was its action at the Term at which 
there was no entry in the cause. In all these things we are to 
presume that the Court did its duty. Besides, the defendants could 
have compelled the plaintiff to take his judgment in due course by 
appearing and answering. They did not do so, and they have no 
right to complain of that which is the result of their own negli- 
gence. These facts, in our judgment, do not constitute fraud in 
the plaintiff in the obtainment of the judgment. 

[4.] It is not pretended but that the defendants knew of their 
defence. The excuse for not making it is, that having suffered 
judgment to go by default against them—having previously to 
their discharge set up no defence to the action—they were en- 
tirely ignorant of its progress, and that it was still pending, and 
supposed that the judgment had been rendered. This may be, 
doubtless is, true, as matter of fact, but does not so excuse them 
as to justify a Court of Equity to interfere and relieve them. 
They had been served—they knew that the suit had been institu- 
ted, The pendency of the suit was notice to them: they had ac- 
cess to the records of the Court. It was their business to know 
whether the suit had not been finally closed. They show no dil- 
igence, but on the contrary gross negligence. The question as 
to the power of a Court of Chancery to open or annul a judgment 
at law, has frequently been before this Court. In Stroup vs. Sul- 
livan § Black, we say, “ It [the judgment] fixed the liability of the 
defendant to pay it, unless he can show he had a good defence of 
which he was entirely ignorant—or unless he wa; ; revented from 
availing himself of his defence by fraud, or accident, or the act of 
the adverse party, unmixed with negligence or fault on his part.” 
Say, then, that the defendants (for the sake of the argument) were 
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prevented from making their defence in this case by the acts of 
the adverse .party, yet there is no pretence for saying that there 
was no mixture of negligence or fault on their part. 1 Kelly, 136. 2 
Kelly, 279. 2 Kelly, 329, and authorities cited in these cases. 

Let the judgment of the Court below be affirmed. 





No. 21.—Jostan Mrs, plaintiff in error, vs. Crarres McDow- 
ELL, defendant in error. 


[1.] A promissory note given in payment of a pre-existing debt, will operate as 
payment, when it is the express understanding of the parties it shall be re- 
ceived as such. 

[2.] Where the security to a promissory note was indemnified by a mortgage ex- 
ecuted by his principal, and after the note became due, the security volunta- 
rily gave his own note to the creditor, which was accepted by him in ful? 
payment of the joint debt, and the joint note given up to the security. Held, 
that the security might foreclose his mortgage against his principal, and col- 
lect from him what was actually due on the note in the hamds of the original 
creditor, and that the principal debtor was entitled to make any defence to: 
the note, which he could have made against such original creditor. 


Issue upon the foreclosure of mortgage. Tried before Judge 
F.oyp, in Pike Superior Court, August Term, 1847. 


The plaintiff in error borrowed a sum of money from one Wil- 
liamson, which after various payments and renewals, was reduc- 
ed to the sum of $432, and for which, with the tax of sixty cents 
to be paid the State by Williamson, on account of said sum be- 
ing out at interest, making $432 60, the plaintiff in error gave his 
note, with said McDowell as his security, and secured him by 
mortgage upon several negroes. Suit was brought upon the note 
against both Mims and McDowell, his security. McDowell, af- 
ter this, and with notice that the original consideration for which 
the note was given, was wsurious, and that Mims intended to con- 
test its payment on that ground, took up the note from William- 
son and gave his own note therefor, which was accepted by Wil- 
liamson in full payment thereof. McDowell then proceeded to 
foreclose his mortgage, under the statute, to which Mims, the 
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mortgagor, set up the defence of usury, and also denied the right 
of McDowell, the mortgagee, to recover against him on the 
ground that he had not been damnified—that the giving of his in- 
dividual note to Williamson, which had not been paid, for the 
joint note, was no payment in law of the said joint note, and con- 
sequently he had no right under the law to foreclose his mortgage. 

After the testimony on both sides was closed, the coun el for 
Mims requested the Court to charge the Jury, that if they believ- 
ed that McDowell, afternotice of the usury, and of Mims’ intention 
to plead it, voluntarily paid the note sued on, he could not recov- 
er, which the Court declined, but instructed the Jury that under 
such circumstances, McDowell took the note subject to all the 
had defences which Mims might have against it, if it had contin- 
ued in the hands of Williamson. 

The counsel for Mims further requested the Court to charge, 
that if the Jury believed that McDowell had given his individual 
note to Williamson for said joint note voluntarily, and after notice 
of the usury, and had not yet paid his said individual note, he 
could not recover, which the Court likewise refused, but charged 
that if the Jury believed from the evidence, that Williamson had 
accepted the individual note of McDowell, in full payment and 
discharge of said joint note, it was as effectual as though McDow- 
ell had paid the amount in gold or silver coin, for that William- 
son was fully satisfied, and could not proceed again for this de- 
mand against Mims, but must rest alone upon the individual note 
of McDowell. 

Upon these instructions exceptions were taken, and two grounds 
of error assigned, for which see the judgment of the Supreme 
Court. 


Arnotp and Srarke, for plaintiff in error. 


O. C. Gipson, Hartrorp Green and Danie Aen, for de- 
fendant in error. 


By the Court—Warxer, J. delivering the opinion. 


The plaintiff has assigned two grounds for error, to the decis- 
ion of the Court below in this case. First, Because the Court 
refused to charge as requested, to-wit: That if McDowell, after 
notice of the usury and of plaintiff’s intention to plead it, and 
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after he had pleaded it, voluntarily paid the note sued on, he 
could not recover in this suit on his mortgage. Second, That if 
McDowell, after notice of the usury, voluntarily gave to William- 
son his individual note, he could not recover in this suit on the 
mortgage ; and because the plaintiff was not damnified and could 
not recover. As both the assignments of error involve substan- 
tially the same questions, they will both be considered together. 
It appears from the record, that McDowell became the security 
for Mims on a promissory note to Williamson, and took a mort- 
gage from Mims, to indemnify him as such security. After the 
note became due, and suit instituted thereon against Mims and 
McDowell, and after McDowell was notified, that the original 
consideration for which the note was given, was usurious, and that 
Mims intended to contest the payment of the note on that ground, 
McDowell took up the note from Williamson, to which he was 
security for Mims, and gave his own note to Williamson there- 
for, which was accepted by Williamson in full payment of the 
joint note made by Mims and MeDowell. McDowell then pro- 
ceeded to foreclose his mortgage under the Statute, to which 
Mims, the mortgagor, set up the defence of usury, and also de- 
nied the right of McDowell, the mortgagee, to recover against 
him, on the ground he had not been damnified: that the giving 
his individual note to Williamson, for the joint note, which had 
not been paid, was no payment in law of Mims’ note, to which 
McDowell was the security to Williamson, and consequently, had 
no right under the law to foreclose his mortgage. That McDow- 
ell, as Mims’ security, could go forward, and pay the full amount 
of the note to Williamson, and then collect it out of Mims, and 
deprive him of his defence of usury, cannot receive the sanction of 
this Court: nor did it receive the sanction of the Court be- 
low; for the Court expressly instructed the Jury, that when 
McDowell took up the joint note from Williamson, under the cir- 
cumstances disclosed by the evidence, he took it subject to all 
the defences which Mims had against it; and specially instructed 
the Jury to enquire as to the wswry, in the original transaction, on 
which the note was founded. 

The Court also instructed the Jury, that if they believed that 
McDowell had given his individual note to Williamson for his 
(McDowell’s) and Mims’ joint note, and that Williamson had ac- 
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cepted the same, in full payment and discharge thereof, it was a 
good and effectual payment in law. 

[1.] Whether the giving a promissory note for a pre-existing 
debt, without any express understanding that it shall be received as 
payment of such debt, will operate as a payment thereof, we ex- 
press no opinion; but when, as in this case, it was the express un- 
derstanding of the parties, that the individual note of McDowell 
should be received in full payment of the joint note, and which 
was then delivered up to McDowell, it was a good and valid pay- 
ment inlaw. WN. Y. State Bank vs. Fletcher, 5 Wend. Rep. 85, 
Tobey vs. Barber, 5 John. Rep. 68. 

[2.] Because McDowell, the security for Mims, voluntarily dis- 
charged a legal liability, rather than have the money coerced out 
of him by the process of law, that circumstance, in our judgment, 
does not, in the least, impair his right to collect from the defend- 
ant, Mims, all that was legally due on the note, in the hands of 
Williamson ; and it appears from the record, he has had the full 
benefit of all the defences against the note, in the hands of Mc- 
Dowell, which he could have had against it in the hands of Wil- 
liamson. In our judgment, the question of usury was fairly sub- 
mitted to the Jury by the Court below, and,there is no error in 


the record. Let the Judgment of the Court below be affirmed. 





No. 22.—James Campers, plaintiff in error, vs. CHaRLEs Mc- 
Dowe tu, defendant in error. 


[1.] Ifa plaintiff in execution takes collateral security for his judgment, that 
fact does not release the judgment, nor preclude him from levying his exe- 
cution. 

[2.] Ifa plaintiff in execution agrees with the defendant never to enforce bis 
judgment, it operates as a discharge of the judgment; but if he covenants, or 
agrees with the defendant not to enforce his judgment within a limited time, 
such covenant or agreement does not operate as a release of his right to levy 
within that time. He may levy his execution, and the defendant is left to his 
action for a breach of the agreement. 

VOL. IV. 24 
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It appears that plaintiff, a number of years ago, purchased of 
defendant, as executor of P. Scott, deceased, a tract of land, and 
gave his note with security therefor. Afterwards, in March, 1843, 
defendant having sued the note to judgment, had the tract of land 
levied upon and sold at sheriff’s sale, under the judgment, and be~ 
came the purchaser, and shortly thereafter had another levy made 
by virtue of the fi. fa. the same being still unsatisfied. On the 3d 
day of June thereafter, in pursuance of ar agreement, the plain- 
tiff gave the defendant three new notes, with J. W. Coppedge, 
Madison R. Chambers, and Thomas Coppedge, as his securities, 
due in one, two, and three years, the last falling due on the 25th 
day of December, 1845, for exactly the balance due on said f. fa. 
including the defendant’s bid for the land. The plaintiff insisted 
that the notes were given in full satisfaction of said fi. fa. and 
bid, and for the purchase of said land, while the defendant con- 
tended that said notes were given as collateral security to the fi. fa. 
and for indulgence thereon. The testimony offered on both sides 
to prove the agreement upon which the said notes were given, 
conflicted. It appeared that the plaintiff was to remain in pos- 
session of the land; that he paid the first note, and part of the 
second, and before the last note fell due, to-wit, on the 25th No- 
vember, 1845, the defendant caused said fi. fa. again to be levied 
on the plaintiff’s property, which was sold in January, 1846. 

Under this testimony, the plaintiff upon the trial insisted, 

Ast. That the f.. fa. was paid off by the giving of the notes long 
before the levy, and that therefore the levy and sale was a trespass. 

2d. That admitting that the notes were only given as collateral 
security to the f. fa. the defendant was bound to suspend all ac- 
tion thereon until the 25th December, 1845, when the last note 
fell due and remained unpaid, and having proceeded to levy be- 
fore that time, he was a trespasser. 

The Court below charged the jury, 

Ist. That if, by the agreement between Chambers and Mc- 
Dowell, the notes were received by McDowell in extinguishment 
of the execution, then the levy, by his order, was a trespass. 

2d. That if the execution was not agreed to be extinguished, 
and the agreement was, that prompt payment of each instalment 
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should be a condition of farther indulgence, and the payments 
had not been promptly made, then the levy was not a trespass. 

3d. If McDowell did agree, in consequence of new securities 
being given, to indulge the defendant in execution, until the last 
note fell due, without regard to the punctual payment of each in- 
stalment as it was payable, then the levy being made before the 
maturity of the last note, was a trespass. 

The charge of the Court on the 2d and 3d points, was excepted to. 


ARNOLD, for the plaintiff in error. 
Gipson and ALLEN, for the defendant in error. 


By the Court-——Nisset, J. delivering the opinion. 


The record exhibits some conflict of evidence, as to what was 
the agreement between McDowell and the plaintiff in error, 
Chambers, touching the notes given by the latter to the former, 
some of the witnesses testifying that they were given in extinguish- 
ment of the execution, and others that they were given as collate- 
ral security, and were in no way to affect the judgment, but that 
the defendant was to have indulgence so long as the instalments 
were promptly met. The court, very properly, left the facts to 
the jury, and they rendered a verdict for the defendant. 

The positions assumed by the Judge, in his instructions to the 
jury, are, 

1. If by the agreement between Chambers and McDowell, the 
notes were received by McDowell in extinguishment of the execu- 
tion, then the levy of the execution, by his order, was a trespass. 

2. If the execution was not agreed to be extinguished, and the 
agreement was that prompt payment of each instalment should 
be a condition of farther indulgence, and the payments had not 
been promptly made, then the levy was nota trespass. 

3. If McDowell did agree, in consideration of new securities 
being given, to indulge the defendant in execution until the last 
note fell due, without regard to the punctual payment of each 
instalment as it was payable, then the levy being made before the 
maturity of the last note, was a trespass. 

The first proposition is not controverted by the plaintiff in er- 
ror; it is incontrovertible. If the notes were taken in payment 
of the execution by agreement, it is as effectually extinguished at 
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if paid in gold or silver. The judgment is satisfied, and the exe- 
cution, having discharged its office, is defunct. It is as impotent 
as a blank sheet of paper. If the plaintiff has, by agreement, got 
his satisfaction ; all the right and power to enforce the defend- 
ant through the process of the court ceases; the judgment being 
released, the execution falls as a matter of legal necessity. If un- 
der such circumstances, the plaintiff, by virtue of the process of 
the court, seizes the goods of the defendant, he is as much atres- 
passer, as one who takes his neighbor’s property, without color 
of law. 

So in relation toadebt not in judgment. If the creditor accepts 
by agreement, other securities in substitution of his first securities, 
it isa release of the latter. It is the novation of the civil law, and 
may be plead in bar to an action to enforce the prior debt. 1 Ev- 
ans Pothier, 385, 386. 19 Johns. R. 133, 134. 

The second proposition is equally plain. If the defendant is 
indulged on the execution against him, upon condition that he 
promptly pays the debt by instalments, and fails to fulfil the condi- 
tion, he can take nothing under the agreement, because he has not 
fulfilled his part of it. He shall not profit by his laches. The 
parties are remitted to the position they at first occupied. 1 Mass. 
433. 7 Mass.264. 13 Mass. 319. 

The third proposition of Judge Floyd may be varied thus: “A 
plaintiff in execution, who has agreed with the defendant, upon 
consideration of new securities, to indulge him, by suspending the 
execution for a limited time, and who orders a levy before the ex- 
piration of the time upon the goods of the defendant, is guilty of 
a trespass.” 

As the case was first presented to us, exception to the charge 
ofthe court was taken with numerous specifications. The coun- 
sel for the plaintiff in error, however, finally reduced them to one 
or two ; that one upon which he mainly relied, and which seems 
to me to be alone in conflict with the opinion of the court, is ex- 
pressed in the following words: 

“If notes with good security are given for a judgment debt, 
whether absolute!y or only as collateral security, the plaintiff can- 
not proceed with the execution until the notes are returned.” We 
have already determined that if notes are agreed to be taken in 
extinguishment of a judgment, it is a payment, and the execution 
is extinct. We may, therefore, in the consideration of the ground 
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taken by the plaintiff in error, omit all reference to the word ab- 
solutely. Weunderstand, then, his position to be, that if notes with 
security are taken as collateral security for a judgment, the 
judgment is released ipso facto; but it may be revived by a re- 
turn of the notes. This must be the legal import of the terms in 
which the plaintiff in error has expressed himself. Now, how do 
the positions of the court and of the plaintiff in error, stand rela- 
tively to each other? The court rules, that if a creditor, upon 
sufficient consideration, indulges the defendant by agreement, for 
a limited time, and levies his execution before the expiration of 
that time, on the goods of the defendant, he is guilty ofa trespass; 
that is to say, an agreement to indulge, for a limited time, isa re- ’ 
lease of the plaintiff’s right to levy within that time. The plain- 
tiff in error complains of other portions of the charge, as well as 
this, and claims higher ground, to-wit, that the fact of taking col- 
lateral security, with or without an agreement to indulge at all, is 
a release of the judgment. The complaint is not that the court 
is wrong in the extent to which it does go, but that it does not go 
farenough. First, then, I consider the doctrine as asserted by 
the plaintiff. 

[1.] It is generally true that a security for a debt is extinguish- 
ed by taking securities for the same debt, which, in legal contem- 
plation, are of a higher nature, and which afford a remedy co-ex- 
tensive with that given by the first security. Thusa simple con- 
tract debt is released or extinguished by a specialty security. 3 
B. and C. 210, 211. 5 D.and R. 262,8.C. Cro. Car.415. Bae. 
Ab. Debt. G.1. 1 Saund. R. 295, note a. 3 East, 258,9. 1 M. 
and 8.575. 3 Moore, 277. 2 Bing. N.C. 692. Chitty on Con- 
tracts, 782, 783. 

As a general rule, the acceptance of other securities of the same 
or a lower grade, does not release the first security, and cannot 
be pleaded inbar. Butif the creditor accepts, in full satisfaction, 
a security of the same grade, it may be plead in bar as an accord 
and satisfaction. 20 John. R. 76. 2 Metcalf, 233. 1 Wend. 
172. 5 T. R. 515, 513. 3 Wend. 68. Chitty on Cont. 763, 
note 1. 

It is also true, that if any security be taken as collateral to oth- 
er securities held by the creditor, that security so taken, will not 
operate as a release of the prior securities. 1 Serg. and Ravle, 
294. 5 Mass.11. 3 B.and C.210. 4 C.and P.151. 1 Mason 
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R.482. 2 Conn. R.120. 1 Brock. C. OC. R. 166. Story on Cont, 
417. Chitty on Contracts, 763. 

In Twopenny and Boys vs. Young, 3 B. and C, 208, Baily, J, 
says: “ Where there is that in the instrument which shows that 
the parties intended the original security to remain in force, the 
new one has not the effect of extinguishing it.” See also 2 B. and 
A. 38. In Emes and another vs. Widowson, 4 C. and P. 151, 
there was an assignment of property for the purpose of secur- 
ing debts due and to be due, with a power of sale upon giving six 
months’ notice. Tindall,C. J. said: “I am of opinion that such 
an assignment can only be considered as collateral security, and 
that the personal remedy is not suspended, as there is not any 
clause to that effect in the deed; it isno answer to the action, and 
the plaintiff is entitled to a verdict.” In Langdon and another, 
Administrators, vs. Potter and another, the attorney of the plain- 
tiff indorsed on the execution, that he had received the promisso- 
ry notes of a stranger for a greater amount than the debt, payable 
to the debtor, which the attorney was to collect, and in conside- 
ration of which, he agreed with the defendant that the execution 
should be returned unsatisfied. It was insisted by counsel for the 
defendant, that this arrangement was a satisfaction of the judg- 
ment. By the Court: “Ifthe plaintiffs themselves had made this 
receipt upon the execution, instead of Mr. Taylor, (the attorney,) 
it would not have had the operation contended for on the part of 
the defendant. It does not purport to be received in satisfaction 
of the debt, but merely to be taken for collection. Another exe- 
cution might lawfully have been sued out immediately after this 
should have been returned.” 13 Mass, 319. In Upham and 
another vs. Smith, one made a promissory note, payable on de- 
mand, and the promissee afterwards executed a letter of license, 
in which he covenanted to receive payment in five equal instal- 
ments, and if he sued the promissor contrary to the tenor and ef- 
fect of said license, he should be discharged of all demands. One 
of the instalments not being paid, suit was brought upon the note 
before the last instalment was due, and held to lie. 7 Mass. 264. 
Cases of like character might be multiplied to almost any extent. 
The authorities are conclusively against the position of the 
plaintiff. The cases referred to, in the main, apply to debts not 
in judgment. The principles upon which they are founded, apply 
with stronger force to this case. Here is a judgment. The evi- 
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dence of a debt of the highest dignity, ascertained by a court of 
competent jurisdiction, with a right of immediate enforcement by 
execution, which, it is claimed, is released by the naked fact of ta- 
king collateral security. It would be unreasonable to hold that a 
judgment creditor cannot accumulate his securities. The true doc- 
trine is, that if the debt is unpaid, and the execution is a valid and 
subsisting process, and the plaintiff has not bound himself zever to en- 
force it, he may levy it and be guiltless of a trespass, as we shall 
now endeavor to demonstrate. 

[2.] It is due to Judge Floyd, to say, that in his certified opin- 
ion, he expresses doubts as to the correctness of the proposition, 
that where a party agrees to indulge his debtor for a limited time, 
and levies before the expiration of the time, he is guilty of a trespass. 
He doubted whether the defendant’s remedy would not be alone 
upon the agreement, fordamages. The latter we think the true 
doctrine. If the former cvuld be maintained, it would be doubt- 
less upon the principle, that an agreement to indulge, for a stip- 
ulated time, by a judgment creditor, operates as a release during 
that time, of his right to levy. If it did so operate, it still does 
not vacate the process of the court. It is still vital. And the 
plaintiff violates no law of the land in using it. He violates his 
contract, and for that he is amenable by action, tohisdebtor. But 
doesitso operate? By the analogies of the law, upon principle, it 
doesnot. Itis true that a perpetual covenant not to sue, that is, 4 
covenant by a creditor with his debtor, that he will never sue, is a 
release of the debt, and may be plead in bar; and if such a cove- 
nant is a release of a right of action, a like covenant, that is a eov- 
enant or agreement never to enforce a judgment, will be a re- 
lease of a right to levy. I can see no difference. The reason of 
this rule is this. The damages which in such a case the defend- 
ant would be entitled to recover, is precisely the amount of the 
debt which the creditor sues for; and to prevent circuity of ac- 
tions, the covenant is construed a release, and may ‘be pleaded 
in bar. 

But such is not the rule, in case of a covenant not to sue, for a 
time which is limited ; because the reason does not apply. A 
creditor thus covenanting, who violates his contract, is liable in 
damages, to the amount of the injury which the debtor sustains. 
That is not necessarily the amount of the debt; it is uncertain and 
dependant upon circumstances. Circuity of aetion would not be 
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prevented, by permitting in this case, the covenant to be plead, 
and it is no-release for that reason. The parties are left to their 
respective actions; the creditor may sue, notwithstanding his 
agreement to forbear; his right of action is not released. His 
debtor is left to his action, and his remuneration in damages. So 
here the right to levy is not released; the plaintiff may, notwith- 
standing his agreement, proceed to levy; he violates no law in so 
doing; he is not a trespasser. But for his bad faith, for his viola-- 
tion of his agreement, he is liable to the defendant. It is not ne- 
cessary for us to say how far, and under what circumstances, a 
Court of Equity would extend to the defendant relief, by injunc- 
tion. There might be cases, doubtless, where Chancery would 
interpose. Both of the rules now recognised, are stated by Lord 
Bacon in the following words: “A covenant perpetual, as that 
the covenantor will not sue, without any limitation of time, is a 
defeasance, or absolute release, and this construction has been 
made to avoid circuity of action. For if, in such case, the party 
should, contrary to his covenant, sue, the other party would re- 
cover precisely the same damages which he sustained by the oth- 
er’s suing. But if the covenant be that he will not sue until such a 
time, this does not amount to a release, nor is it pleadable in bar 
as such, but the party hath remedy only on his covenant.” And 
they are recognised very generally in the American courts. We 
think them conclusive as to the question now under review. Whilst 
we think the opinion in this regard, of the circuit court erroneous, 
the case need not go back, inasmuch as the verdict was for the de- 
fendant. Bac. Ab. Release, A. Roll’s Ab. 939. 2 Beuls. 95, 
290. 3 Lev. 41. 2 Salk. 573. 2 Ld. Ray. 786. Carth. 210. 
Cro. Eliz.352. Carth.63. 1T7.R.446. 8 T.R.486. 2 Saund. 
R. note, 48. 12 Mod. 551, S. C. 8 John. R. 58. 19 John. 


RR. 134. 
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No. 23.—James Cuamsers, plaintiff in error, vs. Wittiam M. 
Co.uter, e¢ al. defendants in error. 


[1.] Notwithstanding the issue submitted to the Jury be one exclusively of 
fact, and there have been two concurrent verdicts, yet if the finding be clear- 
ly against law, the verdict will be set aside and a new trial granted: especial- 
ly where an important principle is involved, and the verdict is to be follow- 
ed by serious consequences to the party against whom it is found. 

{2.] The Act of 1833, to compel Sheriffs and Coroners to deliver possession 
of real estate, sold by them under execution, to the purchaser, declares, tha’ 
“ when any Sheriff or Coroner shall sell any real estate, by virtue of and un- 
“der the authority of any execution, it shall be the duty of such Sheriff or 
“Coroner, (as the case may be,) upon application, to put the purchaser, 
“his or her agent or attorney, in possession of the real estate sold; Provided, 
“that this Act shall not authorize the officer making the sale, to turn out any 
“other person than the defendant in execution, his heirs, or their tenants, if 
“such other person were in possession at the time of the rendition of the 
‘‘judgment, or if such person has acquired the possession under the judgment 
“of a Court of competent jurisdiction, or claims under the person or persons 
“acquiring such right by the judgment of such court”—Held, that if possession 
be not given immediately and before the next term of the Court, or before the 
officer making the sale goes out of office, that it can only be done under an or- 
der of the Court, with notice to the tenant. 

[3.] Where a purchaser at Sheriff's sale enters into asubsequent agreement with 
the defendant in execution, whereby he is suffered to remain on the land, he 
is considered as having waived his statutory right, and he cannot, upon the 
failure or refusal of the party, at the end of two years and eight months, to 
comply with his contract, call upon the officers who made sale of the land to 
deliver him possession. 


Forcible entry. Certiorari tried before Judge Fioyp in Pike 
Superior Court, August Term, 1847. 


For the facts of the case, the reader is referred to the opinion 
delivered by the Supreme Court. 


Arno_p, for the plaintiff in error. 
Gisson & ALLEN, for the defendants in error. 
By the Court—Lumrxin, J. delivering the opinion. 


In December, 1839, James Chambers bought of Charles 
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McDowell, as executor of P. Scott, deceased, a lot and a half of 
land in the 9th district of originally Monroe, now Pike coun- 
ty, at the price of $1615 52, for which he gave his note, with JohnW. 
Coppedge as security—due 25th of December, 1840. The debt not 
having been paid at maturity, it was sued to judgment, and a re- 
covery had at the March Term, 1842, of Pike Superior Court, 
for $1258 73, the balance due thereon. On the first Tuesday in 
March, 1843, there stil remaining due and unpaid on the execu- 
tion, $1127 20, the same tract of land for which the debt was con- 
tracted, was sold by Mathew Orr, Sheriff, when McDowell, the 
plaintiff, became the purchaser, for the sum of $405. When 
property of the defendant was sold, as appears by the entry on the 
the fi. fa. on the 3d of June, 1843, in pursuance of a previous 
agreement, made between Chambers and McDowell, as to the 
terms of which there is some conflict of testimony, Chambers 
gave to McDowell his three notes, with Madison R. Chambers 
John W. and Thomas Coppedge as securities----one for $350 20, 
due 25th of Dec., 1843 ; another for $373, due 25th of Dec., 1844; 
and the other for $404, due 25th of Dec., 1845----amounting 
altogether to exactly the balance due apparently on the jf. fa., to- 
gether with McDowell’s bid for the land. The first of these in- 
stalments was paid, and fifty dollars on the second. On the 26th 
of October, 1845, McDowell wrote an order to Orr who had 
ceased to be High Sheriff, but was Deputy to his successor, 
informing him that he had sold the land occupied by Chambers to 
William M. Collier, and requiring him to put Collier in posses- 
sion. Orr requested N. P. Daniel, his co-deputy, to officiate. 
Daniel, on the evening of the 5th of November, 1845, in company 
with some four or five others, Collier among the rest, came to the 
house of Chambers and demanded possession. Chambers refused 
to surrender, and desired to know by what authority it was exact- 
ed. Daniel stated that he had none other but the order from 
McDowell to Orr. Collier remarked that he had come to get 
possession, and that he meant to have it, and added, angrily, that 
if it were not for the law he would take Chambers out and stamp 
him. Some of the company observed to Chambers that resist- 
ance would be useless, for that the whole district would be sum- 
moned, if necessary, to dispossess him. His house was then en- 
tered and his goods removed—some into the yard, and a part of 
them into the road—and some small articles were broken in the 
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removal. The family were turned out—the request of Chambers’ 
wife to be permitted to remain during the night on account of the 
inclemency of the weather, and the feebleness of her health, be- 
ing refused. The house was closed and Collier took possession 
of the keys. 

On the day ensuing, Chambers took out process, under the 
statute for a forcible entry and detainer, and a trial was had 
which resulted in a verdict against him. He applied for and ob- 
tained a certiorari, which being sustained on the hearing, a new 
trial was ordered, which terminated as the first. A second certio- 
rari was sought upon various grounds, but was dismissed upon 
argument, it being the opinion of the presiding Judge that there 
was no sufficient cause shown to sustain said certiorari, and it is 
to reverse this judgment that this writ of error is brought. 

Counsel do not agree as to what are the true questions made by 
the transcript of the record and bill of exceptions. Perhaps this 
simple view may assist to unravel the tangled skein. The plain- 
tiff’s case is made by his petition for a certiorari and the return 
made thereto by the magistrates. He is entitled to all the rights 
made by these pleadings. In his petition he complains that the 
law was not administered according to the statement of facts there 
presented. If it was not, and the statement there made be true 
and consistent with what transpired in the Justice’s Court, he 
was entitled to the interposition of the Superior Court, for the pur- 
pose of correcting all errors committed in the primary tribunal. 

Judge Floyd assumed, very properly, that the agreement set 
up by,Chambers in bar of Collier’s statutory right to be put in 
possession of the purchased premises, was a question of fact for 
the jury, and there having been concurrent verdicts by two suc- 
cessive juries, he determined that he would not disturb their find- 
ing and therefore dismissed the certiorari. 

[1.] Now, asa general rule, this position is correct. We think, 
however, that the Judge erred in ,its application to the facts of 
this case. If the finding of the jury be clearly against law, es- 
pecially where an important principle is involved and the verdict 
is to be followed by serious consequences to the party against 
whom it is found, it becomes the imperative duty of the cor- 
rective Court to interfere and to grant a new trial, just as often 
as the law is disregarded. 

What were the issues of fact involved in the trial before the 
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magistrates? First, the possession of Chambers, about which 
there was no controversy. Secondly, his forcible eviction, which 
was put beyond dispute by the evidence of Daniel, the Deputy 
Sheriff, who officiated on the occasion. We hold, with the plain- 
tiff’s counsel, that to constitute a forcible entry and detainer, 
there need be only such number of persons or show of force as is 
calculated to deter the rightful owner from undertaking to send 
them away or retain his possession, and that he need not wait 
till he is actually assaulted. Milner vs. McLean, 12 Eng. Com. 
Law Rep. 5. Indeed the only fact submitted to the jury, about 
which there was any contradiction, was as to the terms of the 
agreement made subsequently to the sale between McDowell 
and Chambers. If the testimony on the part of Chambers was 
true, the fi. fa. was discharged by the notes of himself and his sur- 
eties, given on the 3d of June, 1843, and there was an end to all 
farther proceedings under it. It was functus officio, and the con- 
duct of the Deputy Sheriff and his posse was clearly a trespass. 
Admit, however, that the jury rejected this evidence altogeth- 
er. How stands the case, as proven by McDowell’s witnesses ? 
That Chambers was permitted to redeem his land ; that the three 


notes were given as collateral security only for the execution ; 
that Chambers was to have a deed whenever the notes were paid, 
and the fi. fa. to be satisfied ; the contract to be at an end, provided 
the notes were not punctually paid, and in the meantime Cham- 
bers to remain on the land. This privilege resulted necessarily 
from the character of the contract. It is an irresistible inference, 


independent of the proof. 

[2.] I ask, afier this agreement, had McDowell or his vendee, 
Collier, the statutory right to be put in possession by the Sheriff 
by virtue of a sale made two years and eight months previously ? 
The Act of 1823 to compel Sheriffs and Coroners to deliver pos- 
session of real estate, sold by them under execution, to the pur- 
chaser, declares that “ When any Sheriff or Coroner shall sell 
any real estate by virtue of and under the authority of an execu- 
tion, it shall be the’duty of such Sheriff or Coroner, (as the case 
may be,) upon application to put the purchaser, his or her agent 
or attorney, in possession of the real estate sold; provided, that 
this Act shall not authorize the officer making the sale,to turn out 
any other person than the defendant in execution, his heirs or 
their tenants,” &c. Prince, 458. 
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The statute contemplates,—for it expressly says so,—that the 
possession shall be given by the officer making the sale. The sale 
then, is to be consummated by -putting the purchaser in posses- 
sion at once. Personal property is present, to be delivered 
whenever it is bid off. Real estate cannot be brought to the 
block, and hence it is made the duty of the Sheriff or Coroner 
who sells, to go immediately to the premises and deliver posses- 
sion to the purchaser—and for this purpose he is authorized to 
turn out the defendant and his privies. 

[3.] Shall he be justified in doing so when the defendant has 
been suffered to remain in possession two years and eight months 
after the sale, under a contract with the purchaser? His posses- 
sion was the possession of McDowell. He bought of McDowell. 
thereby attorning to him and acknowledging McDowell to be in 
possession, and from that time hence he was, in fact, the tenant of 
McDowell. The object of the statute, then, was accomplished 
—the purchaser was /egally in possession. And when the vendee 
fails to pay the whole of the second instalment, which fell due 
25th of December, 1844, shall the vendor, after such a lapse of 
time, fall back upon his statutory right, and for a failure of the de- 
fendant to comply with his new agreement, claim to be put in 


possession under his purchase at Sheriff’s sale? To allow it 
would be most manifestly to pervert the object for which this rem- 
edy was given. McDowell has waived his statutory right as pur- 
chaser, and he must now resort to such other remedies as the 


law affords, to get possession of his land. 

Executions are required by law to be returned to the next 
Term of the Court after they issue, with the actings and doings 
of the levying officer thereon. Not only should the levy and sale 
be indorsed, but likewise the delivery of possession, and if this 
be not done by that time,—at least before the officer making the 
sale has gone out of office,—it is not going too far to hold that it 
shall not be done afterwards, or by a successor, except under an 
order of the Court, obtained on notice to the tenant. Daniel 
swears that he knew nothing himself of the sale, nor who was in 
possession at the time of the levy; and yet he goes, even without 
the execution being in his hands, and forcibly dispossesses the 
present occupant of the land! We have no hesitation in saying 
that this whole proceeding was irregular in the extreme. 

Judgment reversed. 
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No. 24.—Hiiussury R. Harrison and Britain Sims, plaintiffs 
in error, vs. Henry Henperson, defendant in error. 


[1.] Where a suit was instituted on a joint and several note against H., as prin- 
cipal debtor, and S., as security—Held, that inasmuch as it appeared on the 
face of the record, that it was the separate debt of H., secured by the joint se- 
curity of 8., that H. might set off an open account which he held against the 
plaintiff for dealings between themselves under the statute. 


Debt and set-off. From" Coweta Superior Court. Tried be- 
fore Judge Hitt, September Term, 1847. 


This action was founded upon a joint and several promissory 
note, made by Harrison as principal, and Sims as security. The 
case came on to be tried upon the appeal at the above Term, 
when a motion was made in behalf of Harrison, to reinstate a plea 
of set-off, filed by him at a former Term of the Court, (and which 
had been stricken out of the record by the order of the Court,) 
by way of amendment to his answer. The Court below over- 
ruled the motion, on the ground that the demand set forth in de- 


fendant’s plea, so offered as an amendment to his answer, could 
not be allowed as a set-off under the statute, for the reason that 
the demand offered to be set off, and the demand of the plaintiff, 
were not mutual, The set-off sought to be pleaded, consisted of 
an open account in favor of Harrison against Henderson. To 
which decision of the Court below the plaintiff in error excepted. 


Burcu, for the plaintiffs in error, made the following points : 


1st. The note sued on is not a joint debt, but a joint security 
for a separate debt. 2 Story’s Eq. sec. 1436. 

2d. If this be a joint debt, it is also a separate debt, the note 
being joint and several, and a separate debt may be set off against 
a joint and separate debt. Crist vs. Brendle,2 Rawle R.121. 2 
Term R. 32. 1 Paige’s R. 585. Ashley vs. Willard, et al., 2 
Tyler’s R. 391. Mitchell vs. Gibbs, 2 Bay’s R. 475. 

3d. If the note were joint only, under the circumstances the set- 
off would be allowed in equity upon three grounds: 1st. The in- 
solvency of the principal. Am. Ch. Dig.521. Stewart et al. vs. 
Chamberlain, 6 Dana’s R.32. 1 Paige’s R. 585, 2d. To prevent 
the trouble and cost of circuity of action. Tuttle vs. Beebee, 8 Johns. 
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R.156. Columbia M. Co.vs. Black, 18 Johns. R.155. 3d. Surety’s 
equity. 2 Story’s Eq.sec. 1436. 18 Ves. 232. * Dale vs. Cook, 4 
Johns. Ch. R. 15. 

4th. The surety may set up same defence at law as equity, if 
the facts are the same. 2 Swift's Dig. 152. King vs. Baldwin & 
Fowler, 2 Johns. Ch. R. 557. The People vs. Janeson,7 Johns. R. 
332. 

5th. The surety is entitled to any defence the principal could 
setup. The Phenix Ins. Co. vs. Figuet,7 Johns. R. 384. 








Ray, represented by Cuaprett, for the defendant in error. 
By the Court—W arner, J. delivering the opinion. 


This action was founded on a joint and several promissory 
note, made by Harrison as principal, and Sims as security. 

[1.] On the trial of the cause, the defendant, Harrison, made a 
motion to reinstate a plea of set-off, filed by him at a former Term 
of the Court, (and which was ordered to be stricken out of the re- 
cord,) by way of an amendment to his answer. The Court overrul- 
ed the motion to amend, on the ground that the demand set forth 
in the defendant’s plea, so offered as an amendment to his an- 
swer, could not be allowed as a set-off under the statute, for the 
reason that the demand offered to be set off, and the demand of 
the plaintiff, were not mutual. The suit was in the name of Hen- 
derson, against Harrison, as principal debtor, and Sims, as his se- 
curity. The demand proposed to be set off was an open account 
in favor of Harrison, against the plaintiff, for mutual dealings be- 
tween themselves. By the Judiciary Act of 1799, it is declared, 
that where the plaintiff shall be indebted to the defendant, on open 
account for dealings between themselves, such defendant shall and 
may offer the same as a set-off, and on due proof, shall be allowed the 
same. Prince's Dig. 425. The objection urged against the set- 
off is, that the demand of the plaintiff is a joint demand, and the 
debt offered to be set off is the separate demand of Harrison, 
against the plaintiff. It is true, as a general rule, that a separate 
demand cannot be set off against a joint demand: but the plain- 
tiff’s demand here is several as wellas joint. We must look to the 
original character of the contract ; for the plaintiff, by pursuing 
his remedy against them as joint contractors, does not alter the 
original character of the contract itself. When we look at the 
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contract, we see it is the separate contract of Harrison with the 


plaintiff, secured by the joint security of Sims. Harrison being 
a defendant, to whom the plaintiff is indebted on open account, would 
seem to come within the letter of the statute, and we think with- 
in the reason and spirit of it, too. 

The object of the statute was to prevent a multiplicity of suits, 
and, in our judgment, is a wise and beneficial statute, and ought 
to receive a liberal construction, so as to reach the equity of the 
parties when it can be done without a violation of any legal rule. 
2 Story Eq. 664, section 1436. Exparte Hanson, 18th Vesey, 232. 
A difficulty was suggested against allowing the defendant’s plea 
of set-off, under the statute, as to the verdict to be rendered by 
the jury. We think there can be no practical difficulty in that 
regard. Ifthe plaintiff should be found to be indebted to Harri- 
son, a larger sum than is due on the note, they will find a verdict 
for the defendant, Sims; and find a verdict in favor of the defend- 
ant, Harrison, for the balance which may be due him after ex- 
tinguishing the amount due on the note, as provided by the stat- 
ute. This being the separate debt of Harrison, as appears on the 
face of the record, secured by Sims as a joint security, the plain- 
tiff cannot, in our judgment, by electing his remedy to sue them 
jointly, defeat the right of the principal debtor to plead his set-off 
under the statute; therefore, he ought to have been permitted to 
have amended his answer for that purpose. 

Let the judgment of the Court below be reversed. 





No. 25.—Witey Barron, plaintiff in error, vs. Tuomas W. Curp- 
MAN, defendant in error. 


[1.] Failure of consideration is a good plea to a note given by the Sheriff, in 
discharge of a rule absolute against him, to pay the money due on an execu- 
tion, when that rule is subsequently rescinded, as illegal and unjust. 


Debt. Plea—Failure of consideration. Tried before Judge 
Fioyp, in Monroe Superior Court, September Term, 1847. 
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For the facts of the case, the reader is referred to the opinion 
delivered by the Supreme Court. 


Hunter & Harmon, for the plaintiff in error. 


Pinckarp, for the defendant in error. 


By the Court—Lvumpk1n, J. delivering the opinion. 


Wiley Barron, the plaintiff in error, was security for Hugh 
Lockett to one Robert McInvail, and took for his indemnity a 
mortgage from his principal on some negroes. Having the debt 
to pay, he foreclosed his mortgage before a Justice of the Inferior 
Court, and placed the execution in the hands of Thomas W. Chip- 
man, the (then) Sheriff of Monroe county, who levied on the 
property embraced in the mortgage, and advertised the same for 
sale, leaving it in the possession of Lockett. On the day of sale, 
instead of producing the negroes, Lockett made an affidavit of ille- 
gality to the mortgage execution, and again gave bond, under 
the Act of 1838, for the forthcoming of the property at the next 
Term of the Inferior Court. The illegality was dismissed and 
the execution ordered to proceed. The property was réadver- 
tised, but never delivered by the mortgagor; and at the ensuing 
Term of the Inferior Court, the Sheriff was ordered to pay to the 
mortgagee the amount of principal, interest and cost due upon 
his execution. He gave his note, with Elbridge G. Cabiness and 
Allen Cochran, securities, for the sum due Barron. 

The note, not having been paid at maturity, was sued, and the 
defendants pleaded, among other things, failure of consideration. 
Pending this action, an application was made, on notice to Wiley 
Barron, to the Inferior Court, to rescind the rule absolute original- 
ly granted ‘against the Sheriff, and it was done—the judgment of 
rescision declaring the rule absolute illegal, unjust, null and void. 

Barron certioraried this proceeding of the Inferior Court, and 
the Superior Court set it aside. An appeal was taken to this 
Court by Chipman, and the judgment of the Circuit Court was 
reversed—thereby affirming the decision of the Inferior Court. 

When the cause came on for final trial on the note, Judge 
Floyd charged the jury, that if they believed from the evidence 
that the note in controversy was given so/ely in consideration of 
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the rule absolute granted against Chipman, that inasmuch as that 
rule had been pronounced by a Court of competent jurisdiction 
to be illegal and void, that the plaintiff must fail. If, on the other 
hand, they should find that the nete was given in whole or in part 
upon any other consideration, then their verdict should be against 
the defendants. 

[1.] The presiding Judge was asked to charge and did give in- 
structions on various other points; but after carefully scrutiniz- 
ing the record, we believe that the finding of the jury has estab- 
lished that the note was given solely on account of the liability 
of Chipman, on the rule absolute, and that, therefore, it is only 
necessary to examine a single point in the bill of exceptions. And 
that is, whether or not the Court below erred in holding that, upon 
the recision of the rule absolute, the consideration of the note 
wholly failed? And the right adjudication of that question, must 
depend upon the legal effect of that rescinding order. 

It is contended by the counsel for the plaintiff in error, and we 
think properly, that the execution of the note by the Sheriff, was 
a satisfaction or extinguishment of the rule absolute. But the 
question is, how did the reversal of that rule absolute leave the 
parties ? 

A reversal of a prior judgment is a reversal of a judgment re- 
covered on such prior judgment. Waldron vs. Ely, 1 Penn. R. 
79. Stillman vs. Ackley, ib. 165. 

The reversal of the original judgment reverses a judgment up- 
on a bond for the prison limits. Anderson vs. Radley, 2 Penn. R.800. 

Where A., having recovered judgment against B., extended 
his execution upon certain real estate, whereby he became tenant 
in common with C., against whom he subsequently recovered 
judgment for the rents and profits accruing during the tenancy 
in common, and A.’s judgment against B. was afterwards revers- 
ed for error, it was held, thatC. might recover back the rents and 
profits paid by him, though the judgment whereon they were 
paid was unreversed. Lagell vs. Miller, 15 Mass. R. 207. 

A judgment which is for any cause reversed, can have no legal 
effect whatever, and if money be paid on it, it may be recovered 
back in an action of assumpsit for money had and received. 2 
Root, 156. 2 Day, 153. 2 Chip. 103. 10 Wend. 354. 6 Cowen, 
297. 5 Stewart § Porter,119. 1 Harris §& Johnson,405. 13 Serg- 
§ Ravle, 292. 
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If these propositions be maintainable,—and there can be no 
doubt of their soundness,—then was the charge of Judge Floyd 
correct. For if it be contrary to equity and right to retain mon- 
ey which has been received upon a judgment after it is reversed, 
much more can the reversai be pleaded in defence to a note given 
in satisfaction of such a judgment. A judgment reversed is mere 
waste paper, and the rights of the party immediately on the re- 
versal, are restored to the same situation in which they stood prior 
to the pronouncing the judgment reversed. 

Wiley Barron can pursue his remedy on the bond taken by 
the Sheriff for the forthcoming of the property, and which has been 
assigned to him under the order of the Court; and if it should be 
found that that bond was not authorized by the Act of 1838, for 
that or any other illegal conduct on the part of the Sheriff, he will 
be entitled ‘to pursue his remedy against that officer and his secu- 
rities. 

Under the statute organizing this Court, a party may bring up 
a cause without staying proceedings in the Court below. His ad- 
versary, however, proceeds at his peril. For should he go on to 
enforce an erronecus judgment, which is finally reversed, he will 
be compelled to make restitution. 

Judgment affirmed. 





No 26.—Joun L. Martin, plaintiff in error, vs. NATHAN Putuies, 
defendant in error. 


[1.] Where there was a good and legal cause of action set forth in the plaintiff's 
declaration, and on the appeal trial, after the case had been submitted to the 
jury,a motion was made to nonsuit the plaintiff, on the ground of variance be- 
tween the averments in his declaration and the proof—Held, that the plaintiff 
was entitled to amend, under the provisions of the Act of 1818, and the rules 
of Court, especially as his cause of action would have been barred by the stat- 
ute of limitations. 


Rule to set aside nonsuit. From Monroe Superior Court, 
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September Term, 1847. Heard and overruled in the Court be- 


low—Judge Floyd presiding. 


The plaintiff in error brought an action on the case against de- 
fendant, for suing out against him a vexatious injunction, without 
reasonable or probable cause, by which the plaintiff and one 
Samuel W. Langston were enjoined, under the penalty of two 
thousand dollars, from further prosecuting a certain execution in 
favor of Langston against the plaintiff, levied upon certain undi- 
vided halves of certain lots of land specified, in consequence of 
which, the sale of said land was prevented for the space of twelve 
months, and had, by the delay, depreciated in value, &c. The 
bill was for partition, and was dismissed upon demurrer. 

The action had been pending in the Court below until it would 
have been barred by the statute of Limitations, if nonsuited or 
dismissed. 

Upon the trial on the appeal, after the plaintiff closed, a motion 
for nonsuit was made, upon the ground of variance between the 
allegations and,proof, in this, that the number of one of the lots of 
land embraced in the injunction was omitted in the declaration. 


This appearing, upon the inspection of the papers, the counsel for 
the plaintiff moved for leave to withdraw the case from the jury, 
and to amend the declaration. 

The motion was refused, and the counsel for the plaintiff ex- 


cepted. 
The plaintiff’s counsel then moved to set aside the nonsuit and 


reinstate the case, which was also overruled by the Court below, 
and the counsel for the plaintiff excepted. 


McDonatp & Starke, for the plaintiff in error. 


This was an action for the recovering of damages for a vexa- 
tious suit. ‘The vexatious suit complained of was a proceeding in 
Chancery, instituted by the defendant in the above action against 
the plaintiff, in which an injunction was obtained, by the opera- 
tion of which the plaintiff was subjected to a heavy loss. In set- 
ting out the proceeding in Chancery, the plaintiff’s counsel omit- 
ted, in his declaration, a tract of land embraced by the bill. 
When the plaintiff closed, defendant’s counsel moved for a non- 
suit, on the ground that the plaintiff had not sustained his case by 
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the proof, and that his damage, if he were damnified, had arisen 
from his having been injured in respect to the tract of land not 
embraced in the declaration. Plaintiff’s counsel moved to amend 
instanter, and also moved to continue the case that he might 
amend his declaration, which motions were respectively over- 
ruled by the Court. On looking into the record, it will be per- 
ceived that at the time of the trial the plaintiff’s demand was 
barred by the statute of Limitations. 

The ground of the plaintiff’s action was the vexatious proceed- 
ing in Chancery. That was the cause of action. The misdescrip- 
tion of the proceeding in Chancery was the ground of nonsuit. 
There was no proposition to introduce a new and substantive 
cause of action, which the defendant had not been called on to de- 
fend against. It was the identical cause of action. The defend- 
ant had all the notice requisite for making his defence. The 
rules and the law authorizing the making of amendments to de- 
clarations and answers, are intended to further the purposes of 
justice. For this object great ‘atitude has been allowed. On the 
entering of an appeal or the continuance of a cause, by the rules 
of the Superior Courts, a party, as a matter of right, may make an 
amendment. Jules 4,5 and 54 of Common Law. By the 54th 
rule, the declaration or answer may be amended, on the appeal, 
in matters of substance, at the discretion of the Court. In no 
place is it laid down or made a ground to refuse an amendment, 
that it is owing to the fault of the party or pleader that an amend- 
ment is necessary. In fact, it is almost impossible to conceive a 
case in which it is necessary to amend, that it is not, in some de- 
gree, the fault of the party or pleader that gives rise to the neces- 
sity. The discretion of the Court, as mentioned in the rule, is not 
a capricious or whimsical discretion, but a sound and legal dis- 
cretion, that will promote justice while it sacrifices no rights of 
parties. The case under discussion may be instanced to illustrate 
the position. The plaintiff sues for damages, to which he has 


been subjected by a most oppressive proceeding. The counsel, 


in making out the declaration, misrecites the record. There is no 
mistake, nor can the defendant be possibly misled in respect to 
the vexatious snit, which is the ground of the action. He is 
served with process, and therefore notified of the cause of action. 
He does appear and defend. The misrecital appearing, on the 
motion for a nonsuit, the plaintiff moves to amend his declaration 
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to cure this defect. He does not propose to add a count or in- 
troduce a new and substantive and distinct cause of action, which 
would be unjust to the defendant, but to amend the defective de- 
claration, save the great expense and trouble of a new suit to 
both plaintiff and defendant, which would promote justice, while 
the rights of the defendant could not, in the slightest degree, be 
prejudiced. But granting that the Court’s interpretation of the 
rules of Court be correct, and that he had authority under the 
rules to exercise a capricious discretion, without reference to its 
effect upon the rights of the parties, I contend that the statute rel- 
ative to amendments must prevail over the rule, and that the stat- 
ute gives the judge no discretion, but is imperative on him. The 
Act of 1818 is explicit, and it appears to me, conclusive on this 
point. The preamble explains the object to be to enable parties 
to have a speedy judicial decision—without delay and with as lit- 
tle cost as practicable—and that the small omissions of parties, 
Sheriffs and Clerks, not affecting the real merits of the cause, 
should, in all cases substantially set out, be amended on motion, 
without delay or cost. The enacting clause authorizes amend- 
ments to be made in all cases where there is a good and legal 
cause of action set out. Prince, 442. The party may, in such 
case, amend without delay or additional costs. It is his right, 
and, under the statute, the Court has no discretion to refuse tt. 

But the Courts, in furtherance of justice, will, in all cases, al- 
low amendments, and that the statute of Limitations will run 
against a cause of action before the Court, has been held a suf- 
ficient reason for allowing an amendment. 1 Gullison’s C. C. 
Rep. 123. 

In the present case, the statute presents a bar to any new ac- 
tion that may be commenced. 


Kine & Gorpon, and Pincxkarp, for defendant in error. 


By the Court—Warner, J. delivering the opinion. 


The plaintiff in the Court below made a motion to amend his 
declaration, so as to prevent a nonsuit on the ground of variance 
between his declaration and evidence, after the case had been 
submitted to the jury on the appeal. The number of one of the 
lots of land embraced in the injunction was omitted in the 
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declaration, and the plaintiff’s motion was to amend his declara- 
tion by inserting therein the number of the lot of land so omitted 


to be stated. It is admitted there was a good and legal cause of 
action set forth in the declaration; but the entire cause of action 
was defectively set forth. 

[1.] The 1st section of the Act of 1818 declares, “that in every 
case, where there is a good and legal cause of action plainly and 
distinctly set furth in the petition, and there is in substance a copy 
served on the defendant or defendants, or left at their most noto- 
rious place of abode, every other objection shall be amended, on 
motion, without delay or additional costs.” The second section 
provides, that “ no nonsuit shall be awarded, when the cause of ac- 
tion is substantially set forth in the declaration, for any formal 
variance between the allegation and proof. Prince's Dig. 442. 
The preamble to this act seems to contemplate the omissions of 
the parties, as well as the officers of the Court. The twenty-first 
Common Law rule of practice authorizes an amendment of the 
declaration in matters of substance, after the case has gone to the 
jury on the appeal trial, at the discretion of the Court. Hotch- 
kiss’ Dig.950. This rule was intended to give a practical effect 
to the expressed will of the Legislature, as manifested by the Act 
of 1818, and the preamble to that Act. Amendments should al- 
ways be allowed in furtherance of justice, which, as a general 
rule, will be left to the discretion of the Court, to which the ap- 
plication is made ; and if the refusal of the amendment in this 
case had produced no other result than to have compelled the par- 
ty to submit to a nonsuit, pay costs, and institute a new action 
for the recovery of his rights, in consequence of his omission, per- 
haps we should not have thought it our duty to have interfered 
with that discretion ; although we are of the opinion the intention 
of the Legislature would have been more fully carried out by 
allowing the amendment. But the facts in this case, as disclosed 
by the record, show that the refusal to allow the amendment was 
a virtual denial of the plaintiff’s right to recover damages from 
the defendant; for, as the law then stood, the plaintiff’s right to 
commence another suit was barred by the statute of Limitations. 
In this view of the case, we are of the opinion the amendment 
should have been allowed. Tidd’s Practice, 653. 

Let the judgment of the Court below be reversed. 
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No. 27.—James Wiper, plaintiff in error, vs. H. H. Lumpxin, 
defendant in error. 


[1.] The Act of the Legislature of the 29th of December, 1847, which declares 
that, from and after its passage, it shall not be necessary to make securities on 
appeal and injunction bonds parties to writs of error—Held, not to be appli- 
cable to cases occurring before its passage and pending at the time. 

[2.] The clause of the Constitution of the United States and of the State of 
Georgia, which prohibits ez post facto laws—Held, to apply to criminal laws 
alone. 

[3.] Retrospective laws which are not ea post facto in their character, and which 
do not impair the obligation of contracts, are not within the prohibitions of 
the Constitution. 

[4.] The Legislature may pass retrospective laws, and the Courts may enforce 
them, provided they are not ex post facto in their character—do not impair 
the obligation of contracts—divest no antecedently vested rights, and are not 
violative of the great fundamental principles of the Social Compact. 

[5.] Retrospective laws, which divest previously acquired rights, although such 
as are not within the prohibitions of the Constitution, are upon the same posi- 
tion, as to principle, with ex post facto laws; and, if enacted by the Legis- 
lature will not be enforced by the Courts. And are farther void, because in 
conflict with the fundamental principles of our Government. 

[6.] Laws which act upon remedies alone, although retrospective, will be en- 
forced ; provided they do not impair the obligation of contracts, or disturb 
absolutely vested rights; and only go to confirm rights already existing, and 
in furtherance of the remedy, by curing defects and adding to the means of 
enforcing existing obligations. The Act of the 29th of December, 1847, is 
not within these provisos. 


[7.] Motion to reinstate the case, after the writ of error dismissed, refused 


Motion to dismiss writ of error. Heard before the Supreme 
Court at Macon, February Term, 1848. Also, motion to rein- 
state the case after the writ of error dismissed. Tried same 


Term. 


His Honor, Judge Lumekin, gave no opinion, the defendant 


in error being a relative. 


On motion to dismiss writ of error, King & Gorpon appeared 
as counsel for the plaintiff, in opposition to the motion, Harmon 
& Tripre, for the motion. 


On motion to reinstate,—Srarke, for plaintiff, Harmon & 
Trirre, for defendant. 
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For the grounds of the respective motions before mentioned, 
see the opinion delivered by the Supreme Court. 


By the Court—Nisszet, J. delivering the opinion. 


A motion was made in this case to dismiss the bill of excep- 
tions and writ of error, because the security on the appeal was 
not made a party. Henry H. Lumpkin had obtained judgment 
against James Wilder, the plaintiff in error. and his security on 
the appeal. Wilder brought a writ of error, without joining his 
security, against whom judgment had passed equally with him- 
self. The reply to the motion to dismiss was an Act of the last 
Legislature, which declares that, from and after its passage, it 
shall not be necessary to make securities on the appeal parties to 
writs of error before this Court. Not only was the judgment of 
the Circuit Court, upon which error was charged, pronounced be- 
fore the passage of the Act, but the plaintiff’s suit, upon his writ 
before this Court, was pending at the time it bears date. 

[1.] According to the law, as it stood at the time this writ of 
error was brought, and at the time the Act of the Legislature 
was passed which repealed it, Henry H. Lumpkin had the right 
to require the security on the appeal to be joined as a party plain- 
tiff before this Court. He had recovered judgment in the Court 
below against two defendants, one of whom could not bring the 
writ. Let it be noted that such was the law, not alone by the de- 
cision of this Court, which might be quite sufficient, it being a 
judgment of the highest judicial tribunal known to the laws of 
Georgia,—but such was the law as held by the highest judicial 
tribunals of our sister States, and by the Supreme Court of the 
United States. And not only so, but such was the rule by the 
Common Law, as we adopted it, and therefore as much the law 
governing the rights of parties, and as obligatory upon this Court 
as if it had been embodied in the statute which organized it. It 
was not a mere rule of practice, adopted for convenience, but an 
established rule of right, obligatory upon the Courts, and the 
people of this State. A rule, too, founded in reason and good 
sense. What was the reason of the rule as it existed at Common 
Law, whence we derived it, as applicable to precisely such a case 
as is this case? I have stated that where a party has judgment 
against several, he is not compelled at Common Law to join issue 
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upon a writ of error brought by one defendant, but may dismiss 
his writ upon motion. The reason is, “for otherwise this incon- 
venience would ensue, that every defendant might bring a writ of 
error by himself, and by that means delay the plaintiff from his 
execution for a long time, and from having any benefit from his judg- 
ment, though it might be affirmed once or oftener.” Tidd’s 
Practice, 1136. Carth. 8. 3 Burrow, 1789. To make the rule 
applicable, it is necessary that the defendants be in life and be 
aggrieved by the judgment. By our law the judgment passes 
equally against the security on the appeal with his principal,— 
he is equally bound by it to the plaintiff,—its lien attaches equally 
upon his property. He is necessarily, therefore, presumed to be, 
until the contrary appears, aggrieved—and he was in life. By the 
law, too, organizing this Court, where the judgment of the Court 
below is for a sum certain, and it is affirmed by this Court, the 
plaintiff may enter up judgment in the Court below against the 
defendant and his securities, for principal. interest, costs and dam- 
ages. Act of 1845, Sect.5. 1 Kelly,8. This, then, is the case 
to which the rule applies. To this rule the parties were amena- 
ble when this writ was brought. The right which Lumpkin had 
under that rule, was not to be delayed in the enforcement of his judg- 
ment longer than the time necessary to hear and determine one writ 
of error by all the defendants. If the late Act of the Legislature 
applies to this case, then of that right he is divested. For that 
Act, whilst it declares that it shall not be necessary to make se- 
curities on the appeal parties to writs of errer, does not inhibit 
the security from bringing his several writ, and thus subjects the 
plaintiff to the very wrong from which he was protected by the 
Common Law. In support of the rule; as established by this . 
Court, see farther: 6 Co. 25. Cro. Eliz. 648-9. Yelv.4. 3 Mod. 
134. 1 Ld. Raymond, 71,151. 5 Mod. 16, 69. Carth. 367. 
Comb. 354. Holt, 54. 1 Ld. Raymond, 244. Carth.404. 1 Salk. 
319. 5 Mod.358. 6 Mod. 40. 1 Stra.234. 1 ibid, 606. 8 Mod. 
305. Cas. Tem. Hardee, 135. 6 Barnes, 202. 1 Wils.88. 2 Dunf: 
§ East,737. 2 Kelly, 440, 441. 

The Legislature did not, as we think, intend this Act to have 
any retroaetive effect. It is in the following words : “ Be it enacted, 
&c.,that from and after the passage of this Act, it shall in no case 
be considered as necessary to join, with the parties to the suit of 
the Superior Court, carrying a case from there up to the Su- 
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preme Court by bills of exception and writs of error, the security 
on appeals, or any injunction bond.” 

“Section 2. That no writ of error shall be dismissed or delayed 
in its hearing and decision, where the parties to the writ or de- 
claration below are included in said writ of error.” 

If it had been the intention of the Legislature to cause this Act 
to retrospect, or to embrace cases pending, we have a right to 
presume that they would have so declared. It is not to be pre- 
samed that they would have left the exercise of so dangerous a 
power—a power the exercise of which has been so rarely attemp- 
ted—to conjecture or construction. That they did contemplate 
retrospective operation is negatived by the fact, that by the terms 
of the Act, it is made to take effect from and after its date. It 
does not differ from any other Act which declares what the 
law shail be. It is prospective, and as such this Court will give 
it full effect. 

A distinction is sometimes sought to be drawn between a de- 
claratory statute and one which enacts a new rule of law. The 
former being considered by some as free from the objections 
which so justly lie against retroactive laws in general. If not 
obnoxious to the same, it is to equally fatal objections. If a stat- 
ute ora principle of the Common Law be of such doubtful import 
— if its meaning be so obscure as to constitute no intelligible rule 
of action, and the Legislature undertakes to give an exposition of 
it, then such exposition amounts to one of two things—either a 
new rule or a judicial construction of an existing rule. If the for- 
mer, it is, as I shall undertake to show, without retrospective ef- 
fect, and if the latter, it is the exercise of a power which belongs 
to the Legislature of no free country—which most assuredly does 
not belong to the Legislature of Georgia. By-the fundamental 
principles upon which our political system is founded, all the de- 
partments of the Government are distinct—their powers are de- 
fined with careful exactness—their boundaries are marked with 
precision and clearness. It is necessary to the entire system that 
each should be confined to its proper sphere, and that no one 
should infringe the rightful functions of others. This separation 
and independence of the legislative, judicial and executive de- 
partments, is the chief glory and distinguishing excellence of the 
free institutions under which it is our happiness to live. Upon 
the judiciary devolves, more than upon any other branch of the 
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Government, the preéminent and most serious obligation of hold- 
ing the departments steadily to their respective spheres. That 
is the balance wheel of the machine. The obligation must be met 
and fulfilled—with firmness, yet with laborious carefulness—with 
forbearance and moderation, and with a profound sense of the 
consequences which may result from rashness on the one hand, 
or timidity on the other. The rule laid down by the Supreme 
Court upon the subject of unconstitutional laws, is most salutary, 
and that is that no law should be declared unconstitutional upon 
implication and conjecture. The opposition between the Con- 
stitution and the law should be such as to produce a clear and 
strong conviction on the mind of the Judge, that the law and the 
Constitution are in conflict. Fletcher vs. Peck, 6 Cranch, 87. 
The same rule ought to obtain when the Courts assume to deny, 
as they may do, to the Legislature the exercise of a function 
which appertains to the judiciary, or the exercise of a power, 
which although not within the prohibitions of the Constitution, 
is yet inconsistent with those principles of right and justice 
which lie at the foundation of all free government. Suppose, 
then, that the Act we are considering be declaratory of a doubt- 
ful rule of the Common Law relative to the joinder of parties 
plaintiffs to writs-of error, would such declaration be the law of 
a case pending at the time it is made—the law of this case ? 
Would this Court be bound to respect it, as obligatory upon 
them ? Whilst we may admit that there may be cases in which 
a declaratory statute may be allowed to retroact—indeed, whilst 
we admit that there are cases where a new law may take effect 
retroactively, yet this is not one of them. A legislative exposi- 
tion of a doubtful law is the exercise of a judicial power, and if it 
interferes with no vested right, impairs the obligation of no con- 
tract, and is not in conflict with the primary principles of our so- 
cial compact, it is in itself harmless and may be admitted to retro- 
active efficiency. But if rights have grown up under evena law of 
somewhat ambiguous meaning, then the universal rule of our 
system—indeed of the English system of government, and of oth- 
er systems which approximate to free government, applies. That 
rule is, the Courts declare what the /aw is—the Legislature de- 
clares what the law shall be. This rule has its application, as a 
general proposition, to all laws. It is the staunchest bulwark of 
freedom—the strongest of all the barriers which human experience 
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has been enabled to erect against the encroachments of tyranny 
upon the rights of man, I can imagine no more perfect embodi- 
ment of tyranny, than the power in one and the same function- 
ary, whether legislature, king, emperor, prince or proconsul, 
to make the laws and to expound them. In such a case there is 
no limitation of power—no responsibility—no prescription of 
law—no security for property, franchise, person or character—all 
depends upon the whim, caprice or passion of the tyrant. 

Forcibly and clearly does Chancellor Kent, in Dash vs. Van- 
kleek, announce the conclusions of his great mind upon this sub- 
ject: “But,” says he, “if it [a statute of New-York] be consid- 
ered as an exposition of the former Acts for the information and 
government of the Courts in the decision of causes before them, 
it would then be taking cognizance of a judicial question. This 
could not possibly be the meaning of the Act, for the power that 
makes is not the power to construe the law. It is a well-settled 
axiom that the union of these two powers is tyranny. Theorists 
and practical statesmen concur in this opinion. Our government, 
like all other free governments upon this continent, and like the 
only free government at present remaining in Europe, consists of 
departments, and contains a marked separation of the legislative 
and judiciai powers. The Constitutions of several of the United 
States, and, among others, those of Massachusetts and Virginia, 
have an express provision that the legislative and judicial powers 
shall be presented separate and distinct, so that one department shall 
not exercise the functions belonging to the other. * * * * 
And if it be not found in our own Constitution, in terms, it ex- 
ists there in substance—in the organization and distribution of 
the powers of the departments, and in the declaration that the 
supreme legislative power shall be vested in the Senate and As- 
sembly. No maxim has been more universally received and cher- 
ished as a vital principle of freedom. And without having re- 
course to the authority of elementary writers or to the popular 
conventions of Europe, we have a most commanding authority in 
the sense of the American people that the right to interpret laws. 
does and ought to belong exclusively to the Courts of Justice.” 
7 Johns. R. 507-8. 

The State of Georgia, like Virginia, Massachusetts and oth- 
er of the States, has declared in her fundamental law, that her 
departments of government shall be distinct. The first section 





213 SUPREME COURT OF GEORGIA. 
Wilder vs. Lumpkin. 








of the first article of the Constitution announces that “ The legis- 
lative, executive and judiciary departments of government shall 
be distinct, and each department shall be confided to a separate 
body of magistracy; and no person or collection of persons, being 
of one of those departments, shall exercise any power properly 
attached to either of the others, except in the instances herein ex- 
pressly permitted.” Prince, 902. So, then, if the Act of 1847 
be viewed in the light of a declaratory statute, it does not govern 
this case—we do not recognize the power in the Legislature so 
to construe the Common Law as to affect by that construction 
rights which accrued to Mr. Lumpkin under it before the passage 
of that Act. What his rights were, and the reason of them, I have 
already shown. But farther—lI do not consider that the Legisla- 
ture viewed this Act in that light. We have a right to assume 
that the Legislature knew what the Common Law was----a con- 
trary presumption would be unjust to that body, whether consid- 
ered as individual citizens or as a department of the government, 
They knew that the rule of the Common Law was not doubtful, 
but settled, and acquiesced in, both in England and in this coun- 
try. They did not intend to make a construction of the old law, 
but to establish a new rule. 2 Cranch,272. 3 Caines, 69. 

[2.] Can this new rule retrospect? is the enquiry that remains. 
Can it be made to apply to this case? And first, it may be said 
that it may, because it is not within the prohibitions of the Consti- 
tution,—it is not an ex post facto law,—nor is it a law impairing the 
obligation of a contract. I believe it is well settled—so consid- 
ered since the case of Calder vs. Bull before the Supreme Court 
of the United States in 1798—that the prohibition in the Constitu- 
tion against the passage by the State Legislatures of ex post facto 
laws, does not relate to the rights of the citizen, either of proper- 
ty or of contract. Its object has been repeatedly adjudged to be, 
to protect the person of the citizen from punishment by legisla- 
tive acts having a retrospective operation. Blackstone’s definition 
has been recognized as the meaning of ex post facto, as used in 
the Constitution of the Union, and the States where it is found. 
It is considered as referring to penal laws, and had its origin in the 
jealous regard of the people of the United States for personal lib- 
erty, and their well-founded hatred of the laws of attainder and 
confiscation, which disgraced the governments of the old world. 
As to what laws fall within this constitutional prohibition, with a 
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full exposition of its meaning, see the opinions of the Supreme 
Court Bench in the case last referred to. It is admitted that this 
law, not being penal, does not fali within this prohibition, as con- 
strued by the highest tribunals of our country. See Calder vs. 
Bull, 3 Dallas, 386. Fletcher vs. Peck, 6 Cranch,138. Ogden vs. 
Saunders, 12 Wheat. 266. Satterlee vs. Mathewson, 2 Peters’ S. 
C. R. 380. Watson, et al. vs. Mercer, 8 Peters’ S.C. R.110. 1 
Kent Com. 381, 382. 3 Story Com. on the Constitution, 212, sect. 
1339. 2 Elliot’s Debates, 343, 352,354. By Law, Judge, in For- 
syth vs. Marbury, R. M. Charlton’s R. 326. 

[3.] Nor do we claim that the Act of the Legislature falls with- 
in that prohibition of the Federal Constitution which is levelled 
against laws which impair the obligation of contracts. A subtle 
process of reasoning might, it is true, go a great way to establish 
a contract between Lumpkin, the plaintiff in the Court below, 
and the defendants to his judgment, by operation of law, by vir- 
tue of which they would be bound, if they came into this Court 
upon a writ of error to reverse his judgment, to come together. 
And farther, to show that if Lumpkinis amenable to the Act of the 
last Legislature, the obligation of that contract is impaired. But 
we do not rest this case upon that ground. We admit that the 
law does not come within that prohibition. Laws of the State 
Legislatures which do, are void. With the admission now made, 
it would be foreign to the necessities of this case to go into the 
learning with which the American books are crowded upon this 
subject. ; 

[4.] We mean to say, then, that the Act of the General Asse 
bly cannot be made to apply to this case, without giving it a ret- 
rospective operation, because the rights of Mr. Lumpkin, as de- 
fendant in error, existed anterior to, and the writ of error was 
pending at the time of, its passage. That thus to give the law a 
retrospective operation, would be to divest rights which had al- 
ready vested in the defendant in error. And that to do so, would 
be the exercise of a power which does not belong to this Coutt. 
We have seen that the Legislature could not have intended to 
make this law retrospective—had they in terms declared that it 
should embrace pending cases, why, then, the question might have 
been less free from embarassment. Then, however, I would not 
have hesitated to declare the law, as to all such cases, a nullity. 
Now, the power of this Court is invoked to give a retroactive ef- 
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ficiency to a law which was obviously intended to be prospective 
only. Believing, as we do, that the law was expected to be only 
prospective, this case does not give rise to any conflict between 
the Legislature and the Judiciary. This Court is asked to do 
what the Court of King’s Bench, in the teeth of the vaunted om- 
nipotence of the British Parliament, refused to do. To-wit: to 
adjudge a case according to a law passed after it was commenced. 
As early as the reign of Charles II., in a case which sprang up 
under the statute of frauds and perjuries, it was solemnly deter- 
mined that the Court would not give retrospective action to a 
statute, so as toraffect a right of. action which accrued to a party 
prior to the time when the statute, by its terms, was to take ef- 
fect, although the suit was not commenced until after that time. 
The case was this: The statute of frauds enacts, “that from and 
after the 24th of June, 1677, no action shall be brought whereby 
to charge any person, upon an agreement made upon considera- 
tion of marriage, unless such agreement or some memorandum or 
note thereof shall be in writing,” &c. A parol promise upon con- 
sideration of marriage, was made before the 24th of June, 1677, 
and an action brought upon it afterwards. The statute was plead 
in bar, and the Court held that the statute extended only to prom- 
ises made after the 24th of June, 1677, and that the Act could not 
have a retrospect to take away an action to which the plaintiff was 
before entitled. Grilmer vs. Shooter, 2 Shower, 16. 2 Mod. 310. 2 
Sev. 237. 1 Ventr. 330. This case has a particular relevancy to 
the case at this bar, in this, that the 77ght in the English case was 
a right of action, and the right in this case is not right of action in 
the plaintiff, but a right of like character in principle, to-wit: a 
right of defence in the defendant. Again, in the reign of George 
III., in Couch vs. Jeffries, Lord Mansfield declared the same doc- 
trine. That was a qui tam action to recover a penalty for not pay- 
ing the stamp duty on indentures of apprenticeship. A verdict 
was had for the plaintiff, and a motion made to restrain him from 
entering up judgment, upon the ground that the defendant had 
paid the duty, pursuant to an Act passed since the verdict, which 
discharged from the penalty all persons, who having incurred it, 
would pay the duty before a given day. It was argued for the 
plaintiff that the Act extended only to actions to be brought ix 
futuro, and that he had a vested right in the penalty. For the 
defendant it was said: the Act has no proviso to save actions al- 
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ready brought, and therefore it extends to them; the Court will 
not add such a proviso when the Legislature has omitted it; and 
that the words of the Act were very strong, to-wit: that the per- 
son paying the duty, &c., shall be acquitted and discharged of and 
Srom the said penalties. Lord Mansfield said, “Here is a right 
vested. And it is not to be imagined that the Legislature could, 
by general words, intend to take it away from the person in 
whom it had so legally vested,” &c. 4 Burrow, 2460. Here also 
it may be said, there is no proviso to save pending actions, and the 
Court will not add one—that the words of the Act are very strong, 
&c. Toall of which we reply, as Lord Mansfield replied to Mr, 
Ashurst, “ Here is a right vested,” &c. The doctrine of the Com- 
mon Law is nova constitutio futuris formam imponere debet, non 
preteritis. 2 Inst. 292. 6 Bac. Ab. 370. 1 Black. Com. 44. Puf- 
fendorf asserts the principle strongly in the following words: “A 
law can be repealed by the lawgiver, but the rights which have 
been acquired under it while it was in force, do not thereby cease. 
It would be an act of absolute injustice to abolish with the law all 
the effects which it has produced, (Droit dela Nat. L. I. ch. 6, s. 6,) 
and it is embodied in the Civil Code of France. Code Civil des 
Francais, No. 2. 

If vested rights are thus sacredly regarded and effectually pro- 
tected in monarchial England and regal France, with what great- 
er solemnity ought they not be considered in republican America { 
According to our views of government it is in all its departments 
atrust. Presidents, Legislators and Judges are but agents, crea- 
ted by, and responsible to, the people. The citizen, and not the 
ruler, is the object of prime consideration—his liberty—his prop- 
erty—his contracts—and his rights, are the peculiar objects of 
governmental protection. One of the ends of government, as we 
have declared, is to establish justice,—justice between individuals. 
My rights by our rights, according to the compact of government 
into which the people of this Union have entered, are to be estab- 
lished and guarded from encroachment—are to be protected from 
» foreign violence, the assaults of our own rulers, and from individ- 
ual aggression. 

[5.] [have already admitted that this law is not within the pro- 
hibitions of the Constitution of the United States, nor is it within 
the prohibitions of the State Constitution. It has been decided 
by the Supreme Court, that laws of the States, which by retro- 
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spection divest rights which have antecedently vested, are not 
against the Constitution of the United States, provided they do not 
impair the obligation of contracts, and do not partake of the char- 
acter of ex post facto laws. Satterlee vs. Mathewson, 2 Peters, 413, 
Watson vs. Mercer,8 Peters,110. Charles River Bridge vs. War- 
ren Bridge, 11 Peters, 539,540. This decision, and the admissions I 
have made, divest this law of all objection derived immediately from 
the Constitution. I do not deny but that the Legislature may 
rightfully pass some retrospective laws—<Acts, for example, of ob- 
livion or pardon—or which, whatever be their character, neither 
impair the obligation of contraets, nor are within the prehibition 
against ex post facto laws, ner divest rights antecedently existing, 
nor violate the fundamental principles ofour Social Compact. But 
laws retrospective, although they are not ex post facto, and im- 
pair not the obligation of contracts, which divest rights, er which 
are palpably in conflict with, (to use the language of Chase, J. in 
Calder vs. Bull,) “the great first principles of the Social Com- 
pact,” the Legislature cannot rightfully enact, and if enacted, the 
Judiciary will notenforce. The power is denied upon principles 
which lie lower than the Constitution itself—principles upon 
which that instrument is based—which constitute the foundations 
of the government—principles of right, found in the mind of all 
enlightened and good men—of universal application, and unchang- 
ing as the source from whence they come, the bosom of the Deity. 
It is curious to see with what reluctance the Courts of Justice 
give in to the idea that the ex post facto clause in the Constitu- 
tion should be confined to penal laws. The minds of some of our 
greatest jurists seemed to chafe in the technical fetters which 
bound them. Thus Patterson, Justice, in Calder vs. Bull says :— 
“JT had an ardent desire to have extended the provision in the 
Constitution to retrospective laws in general. There is neither 
policy nor safety in such laws, and therefore I have always had a 
strong aversion against them. It may in general be truly said of 
retrospective laws of every description, that they neither accord 
with sound legislation, nor the fundamental principles of the So- 
cial Compact. But, on full consideration, lam convinced that ex 
post facto laws must be limited in the manner already expressed. 
They must be taken in their technical, which is also their com- 
mon and general acceptation, and not to be understood in their 
literal sense.’ Mr. Justice Johnson, in Satterlee vs. Mathewson, 








MACON, FEBRUARY TERM, 1848. 219 
Wilder vs. Lumpkin. 








2 Peters, 414, designates the limitation as an “unhappy idea.” 
Mr. Justice Story intimates that if the question were now open, 
it would be a doubtful one. 3 Story’s Com. on the Constitution, 
212. Chancellor Kent, in Dash vs. Vankleek, remarks: “An 
ex post facto law, in the strict technical sense of the term, is usu- 
ally understood to apply to criminal cases, and this is its meaning 
when used in the Constitution of the United States, yet, laws im- 
pairing previously acquired civil rights, are equally within the 
reason of that prohibition, and equally to be condemned. We 
have seen that the cases in the English and the civil law apply to 
such rights, and we shall find, upon farther examination, that 
there is no distinction in principle, nor any recognized in 
practice, between alaw punishing a person criminally for a past 
innocent act, or punishing him civilly by divesting him of a law- 
fully acquired right. The distinction consists only in the degree 
of the oppression,” &c. Judge Law, of our own State, in For- 
syth vs. Marbury, R. M. Charlton’s R. 328-9, in an opinion, which 
for learning compares well with those of the ablest men of our 
country, remarks: “These words, ex post facto, as defined by 
Blackstone, and as understood and explained by all the judicial 
tribunals, both State and Federal, have been so universally ap- 
plied to criminal, in exclusion of civil law, that however just and 
necessary the extension of their sense and meaning, to embrace 
the latter, might seem to me, I could scarcely feel myself at liberty 
so to adjudge.” To the construction of this clause, so decisively 
settled, this Court yields. We believe, however, that retrospec- 
tive laws which divest previously acquired rights, upon principle, 
occupy the same position with ex post facto laws, and such, we 
apprehend, will be found to be the result of all, or nearly all, the 
authorities. 2 Crawch,272. 1 Bay,179. 4 Serg. & Rawle, 401. 
12 Ibid, 363, 372. 2 Gallison, 105. 8 Wheat. 493. 1 New Hamp. R. 
199. 1Aik.121. 2 Greenleaf, 28. 2 Peters’ S.C. R.657-8. 1 
Blackford, Ind. R. 220. 1 Harrington D. R.77. R. M. Charlton 
R. 333. 2 Alab. R. N. S. 54. 1 Kent’s Com. 454-5. 7 Johus. R. 
477. 4 Wheat. R. 578, note. 12 Ibid, 286. 

But aside from-authority derived indirectly from the Constitu- 
tion, such laws are forbidden by the nature of republican govern- 
ments, and are opposed to the fundamental principles of our So- 
cial Compact. They defeat the justice which government in this 
country is designed to establish. No government can be pre- 
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sumed to possess the transcendental sovereignty to take away 
vested rights but for the public use, and that upon payment of an 
equivalent. The fundamental principles of free government re- 
quire that private rights be held sacred. Story’s Com. on the Con- 
stitution, vol. 3, p.268. 6 Cranch, 67,134. 2 Peters,657. 9 Cranch, 
43. 1 Nott § McCord, 26. 1 Kelly, 608. 2 Peters, 380, 413, 414. 
9 Cranch, 535. Seargent on the Constitution, ch. 28,30. 1 Kent's 
Com. 456, note. 7% Johns. R. 506. 

[6.] But it is argued that laws which relate alone to remedies, 
are not obnoxious to these principles, and that the law of the Legis- 
lature under review, acts alone upon the remedy of the plaintiff 
in error in prosecuting his rights before this Court. It is true 
that remedial statutes may operate retrospectively, provided they 
do not impair contracts, or disturb absolute vested rights, and 
only go to confirm rights already existing, and in furtherance of 
the remedy, by curing defects and adding to the means of enforc- 
ing existing obligations. The Legislature cannot take away all 
remedy, for that would impair a contract and defeat a right. 
But every change and modification of the remedy does not involve 
such a consequence. The Legislature may vary the nature and 
extent of the remedy so always that some substantive remedy be 
in fact left. Such, I apprehend, are the rules which generally ob- 
tain upon this branch of the subject. Story’s Com. on the Consti- 
tution, vol. 3, pp. 250, 251. 1 Kent's Com. 454, 455. 10 Serg. & 
Rawle, 101. 16 Ibid, 35. 17 Ibid, 64. 7 Watts, 300. 16 Mass. 245. 
9 Mass. 360. 18 Maine R. 109. 4 Wheat. 200, 207. 12 Wheat. 
378. 3 Peters, 280. Now it is said that the Act of the Legisla- 
ture makes it simply unnecessary to make securities on the ap- 
peal, and on injunction bonds, parties to writs of error before this 
Court—that it therefore relates alone to the remedy, that it does not 
destroy the remedy of the plaintiff in error, nor does it impair it. 
But on the contrary it makes it more easy and available. This is 
all true so far as the plaintiff in error is concerned. He certain- 
ly has no cause to complain of the Act. But how is it with Mr. 
Lumpkin, the defendant in error? By the modification of the 
plaintiff’s remedy, he is divested of a right----a right at Common 
Law, founded upon good reason, to-wit: the right of requiring 
the joinder of all the defendants to a judgment in his favor. Thus 
legislating upon the remedy, his right is divested. Suppose the 
verdict in this case had been for the defendants, and the plaintiff 
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below, Lumpkin, had brought a writ of error. By the law as it 
was before the passage of this Act, he would have been compelled 
to make both the defendants below defendants in error. Because 
the rule of this Court was, and so is the rule at Common Law, 
that all persons must be made parties to the pleadings in this 
Court who may be affected by its final judgment. In that event, 
had the security on appeal been omitted, the act of the Legisla- 
ture could not have precluded the defendant from dismissing the 
writ, because it, although acting alone on the remedy, would 
have interfered with the antecedent rights of the security. So 
that the motion to quash this writ must prevail. 

[7.] The writ being dismissed in this case, on a subsequent day 
of the same Term a motion was made to reinstate it, the security 
on the appeal having, under the rule of this Court, consented to 
become a party. The motion was disallowed. The dismission , 
of the writ is a judgment of affirmance. The case was called 
and heard in its order—the minutes of the Court for the day were 
closed, and no reason is given for the motion, but the plaintiff’s 
misapprehension of the Act of the last Legislature.. The motion 
comes too late. We cannot now open the judgment. Such a 
practice would introduce irregularity and confusion into the bus- 
iness of this Court. If this motion be allowed, then a precedent 
would be established by which, at any time during the Term, all 
judgments rendered on defective pleadings might be opened. 





No. 28.—Eveentvs A. Nisset, and others, plaintiffs in error, vs. 
Jor, Waker, defendant in error. 


{1.] A judgment creditor, upon a usurious contract, comes into a Court of Eq- 
uity seeking to have his debt satisfied out of the money in the hands of the 
assignees, arising from the sale of the insolvent’s property, upon which he had 
alien at law, which he waived. Consenting to the sale upon the assurance 
of the trustees, made in ignorance of the usury, that his claim should be paid, 
Held, that the usury may be set up by way of answer to the bill—provided a 
sufficient excuse be rendered why the original debtor did not avail himself of 
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this defence at law ; and if sustained by proof, the judgment shall be displaced 
for the usury, and stand only against the ¢rust fund, for the principal and le- 
gal interest due on the original loan. 


In Equity in Bibb Superior Court. Decided by Judge Fioyp. 


His Honor, Judge Nisset, being a party in this cause, did not 
preside during the argument, nor give any opinion upon it. 


The facts are set out at length in the opinion of the Court. 
Por & Powers, for the plaintiffs in error, contended : 


Ist. That a Court of Equity will lend its aid in favor of a de- 
Jfendant against whom a judgment has been rendered on a usu- 
rious contract, provided defendant had no notice of the usury 
pending the action. But on the following terms, viz: That he 
pays the principal, with legal interest. Lansing vs. Edy, 1 Johns. 
Ch. R.47, 50. Rogers vs. Rathbun, ibid, 367. Tupper vs. Powell, 
ibid, 439. Kenan & Rockwell vs. Miller, 2 Kelly, 329. Williams 
vs. Lee, 3 Atk. 223. 2 Pr.Wm. 425. 

The above authorities refer to cases in which the party oppres- 
sed seeks to be relieved in a Court of Equity. But, when the 
lender of money on a usurious contract seeks to enforce his usur- 
ious judgment in a Court of Equity, and the defendant sets up and 
establishes the charge of usury, the Court will decide according 
the letter of the statute, and deny all assistance, or, at all events, 
will only aid the complainant to the extent of the principal debt. 
Fanning vs. Durham, 5 Johns. Ch. R. 122. 2 Bro. Ch. Rep. 642. 
Scott vs. Nisbet, 2 Hill (S. C.) Ch. Rep. Pickett vs. Pickett, 470. 
1 Kelly’s Rep. 409. 1 Fonb. Eq. 25. 139, 140, n. 

In examining the majority opinion of Chancellor Johnson, in 2 
Hill’s Ch. Reports, it will be found that the cases relied on in 
support of that opinion do not support it. 1 Murphy's Rep. 
Branton vs. Dizon, 225, In which it is expressly admitted that 
the plaintiff showed no reason for his neglect in not insisting upon 
the plea of usury at law. Also the case in 2 Bro. Ch. Rep. 

A defendant may plead to a scire facias, brought to revive a 
decree which was obtained against him by default, that the origi- 
nal contract was usurious. Lane vs. Ellzey, 4 Hen. § Mun. 504. 
4 Mun. Rep. 66. 








MACON, FEBRUARY TERM, 1848. 223 
Nisbet vs. Walker. 








A Court of Equity never assists a creditor who has been guil- 
ty of usury. Bly on Usury, 125. 1 Deav. § Bat. Ch. Rep. 50. See 
Chancellor Gaston’s remarks. 


Rosert V. HarpemMan, for defendant in error. 


The counsel for the defendant in error makes the following 
points, and rely on the authorities cited. 


Ist. That the bill in Equity filed by Walker was not filed to un- 
force the contract on which Walker’s judgment was predicated, 
but it was filed to enforce a subsequent and separate trust agree- 
ment entered into between the Messrs. Nisbet and Walker, un- 
tainted with usury, and founded on a sufficient and valuable consid- 
eration, by which Walker waived the lien of his judgment at law 
as to the negroes belonging to Mr. Hines, one of the defendants 
to the judgment, by consenting to the sale of said negroes by the 
trustees, and thereby enabled them to convey good titles to the 
purchasers discharged of the judgment lien. The non-compli- 
ance with the stipulations contained in this agreement on the part 
of the Messrs. Nisbet, forced Walker to apply to a Court of Equi- 
ty to obtain his rights, under said agreement, against the Messrs. 
Nisbet, and against whom relief alone is prayed in the bill 
as to this branch of the case. No relief is prayed against Mr. 
Hines. None can be obtained on this agreement against him— 
he is a nominal party—he need not have been made a party. 

As to the validity and consideration of the agreement, see Chit- 
ty on Contracts, 29, also Note I, same page, and Note II, on page 
33. 20 Wendell, 184. 12 Mass. Rep. 268. And as to Hines be- 
ing a party, see Story’s Equity Pleading, 216, 229, 231, 542. 

2d. That the judgment of Walker against Lane, Bails & Hines, 
having been rendered by a Court of competent jurisdiction, that 
judgment, watil reversed, is conclusive in every other judicial tri- 
bunal in Georgia, as to all parties and privies thereto, and no ev- 
idence tending to impeach that judgment is admissible in any other 
judicial tribunal in the State in any subsequent distinct controver- 
sy between the parties. 1 Phillips on Evidence, 333. 4 Phillips, 
in note, by Cowen & Hill, page 830. Hoyt vs. Gelston, 13 Johns. 
Rep. 153. Mazwell vs. Conner, 1 Hill’s Ch. Rep. 22. French vs. 
Shotiell,6 Johns. Ch. Rep. 235. Bostwick vs. Perkins, et al.,1 Kel- 
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ly’s Rep.138, 139. Stroup vs, Sullivan §; Black, 2 Kelly’s Rep, 279, 
280. Kenan § Rockwell vs. Miller, 2 Kelly’s Rep. 329. Blyden- 
burg on Usury, 112, 122,123. Pickett vs. Pickett,2 Hill’s Ch. Rep. 
473, &c. The Messrs. Nisbet are privies in estate, 1 Phil.Ev. 321. 

3d. That no judgment regularly obtained in a Court of com- 
petent jurisdiction can be set aside by attacking it in an answer to a 
bill in Equity, as is sought in the present case. It must be re- 
versed by some proceeding instituted directly to procure its re- 
versal, The usual way in Georgia is by a new trial, writ of er- 
ror, arrest of judgment, or a bill of injunction for a new trial. 2 
Story’s Eq. sec. 862, page 156; sec. 887, page 174. 


Jno. G. McHenry, for the defendant in error, contended : 


Ist. That a judgment, (even though erroneous,) is conclusive 
until reversed. 1 Kelly, 136. 2 ibid. 281, 329. 

2d. That a judgment in “invitum” upon a usurious contract, 
cannot be displaced until reversed, and that a Court of Chancery 
will not set the same aside for matter which could have been and 
should have been pleaded to the original cause of action. 3 
Johns. Ch. Rep. 356. 6 ibid, 89. 15 Mass. Rep. 451. 3 Porter, 
436. 7 ibid, 553. 3 Kelly, 78. 

3d. A judgment is only to be impeached, (when the same is 
made by a Court of competent jurisdiction,) by a direct proceed- 
ing in course of appeal, and cannot be done collaterally. 1 Johns. 
Ch. Rep. 543. Ibid. 91. 5 ibid, 325. 5 Litt. 304. 1 ibid. 140. 
3 Atkins. 630, 223. 1 B. § H. Dig. 677. I. C. R. 396. 

4th. That the bill, in the present case, is filed to enforce the 
engagement between the assignees and the plaintiff in execution, 
and it is not competent for the defendant, upon the hearing of 
the same, to set up usury in the original cause of action, and 
prove the same. 2 Hill Ch. Rep. 471. 


By the Court—Lumrkxin, J. delivering the opinion. 


On the 19th day of March, 1844, Joel Walker filed his bil] in 
the Superior Court of Bibb co., against Eugenius A. Nisbet, James 
A. Nisbet, Augustus 8. Wingfield and Richard K. Hines, wherein 
he states that on the Sth of December, 1841, the said Richard K. 
Hines executed a deed of conveyance to the said Eugenius A. 
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Nisbet and James A. Nisbet—a copy of which is annexed to the 
bill—whereby, in consideration of his being justly indebted to 
certain persons therein named, and being rendered by misfortune 
unable to pay them in the usual way, in consideration of the sum 
of five dollars, as well as for the purpose of making a just distri- 
bution of his estate amongst his creditors, did assign and convey 
unto the said Eugenius A. and James A. Nisbet, all of his es- 
tate, both real and personal, (a particular enumeration of which 
is made in the instrument,) 7 tvwst—that they should take said 
property into their possession, and should sell and dispose of the 
same in the most beneficial manner, and as soon as may be prac- 
ticable, apply the proceeds, after deducting the expenses, to the 
payment of the debts due the persons, and in the order specified 
in the deed: First, to all judgments then open against him; Se- 
cond, whatever balance may be due to the firm of Nisbet, Hines 
& Blake, for collections made by him as a member of said firm; 
Third, the debts due North, Manning & Patrick—to the Marine 
and Fire Insurance Bank—to the Central Bank of Georgia—to 
Green H. Jordan and Miss Mary Nisbet, being honorary and con- 
fidential debts. That the said Eugenius A. and James A. Nisbet 
accepted the ¢rust and took said property, both real and personal, 
into their possession, and on the day of , 1842, did ex- 
pose to public sale, in the City of Macon, all or nearly all of the 
Negroes and their increase, which sale amounted to $30,000, or 
other large sum, and did, onthat day and before and since, sell and 
dispose of nearly all of said real estate, amounting to $35,000, or 
some other large sum, and that they received the ready money 
therefor. That the complainant was one of the creditors for 
whose bengfit and advantage the assignment was made, holding 
as he did a judgment open and unsettled against the said Richard 
K. Hines and one James T. Lane and one Emmon Bails, obtain- 
ed in Baldwin Superior Court, and bearing date on the first day 
of October, 1840, for the sum of $4,689,40, principal and judg- 
ment interest for $255 30, with costs. That said judgment was 
of older date than any other against the said Richard K. Hines, 
and was entitled to be paid in preference to any other lien of any 
kind whatever. That before the said sale was made by the said 
Eugenius A. and James A. Nisbet, he notified them of its exist- 
ence, and refused to permit said sale to take place until his judg- 
ment should be satisfied—that the said Eugenius A. who was the 
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active trustee in managing said trust, assured complainant that the 
sale was to be made in good faith, and that the money would be 
promptly applied to the extinguishment of complainant’s judg- 
ment—that the whole object of the assignment was to save ex- 
pense, and to enable him, the said Eugenius A. to relieve himself 
from his liabilities for the said Richard K. That in consideration 
of these solemn assurances, and the confidence complainant re- 
posed in the fidelity of the said trustees, he did permit the sale to 
proceed. That the said Eugenius A. and James A. Nisbet did 
both state publicly, that the property was to be sold under the as- 
signment, and that the money would be applied, first to judg- 
ments and then to other liens, according to date, and that the as- 
sent of all the creditors had been obtained to that effect. The 
bill further charged, that the trustees had not applied the pro- 
ceeds of the sale of the property in pursuance of the provisions of 
the deed, but had appropriated them fraudulently and illegally, 
and to persons and in a manner not authorized by the assignment. 
That after the sale complainant applied to the trustees, to have 
his judgment paid pursuant to the trust confided to them, and 
that they informed him that the property had been sold for bills 
on the Central Bank of Georgia, which were then at a great de- 
preciation, but promised him that if he would receive a part of 
his debt in that kind of money, that they would in a very few 
days pay him the balance of his judgment, in good specie-paying 
Bank Bills; that they were attempting to convert the depreciated 
bills into the latter kind, and urged him to extend this indulgence 
to them—inasmuch as they, and especially the said Eugenius 
A. had assumed great liabilities for the said Richard K.; and un- 
less he could get time to make the most advantageous arrange- 
ments, he should be very seriously injured. That feeling every 
desire to render such service, and if possible, enable the trustees 
to escape allloss, he consented to receive five hundred dollars in bills 
of the Central Bank, but when he applied for the same, the trus- 
tees refused to comply with their proposition, and made new and 
different proposals, to wit: that if complainant would take fifteen 
hundred dollars in Central Bank bills, they would pay the bal- 
ance in specie funds. To this last proposition complainant ac- 
ceded, and on the 24th of June, 1842, the trustees paid to him 
fifteen hundred dollars in Central Bank bills for exchange, or bills 
on time, which would fall due about the 15th day of the next 
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month, (July,) when the residue would be promptly met. That 
when the time came, he applied to the said Eugenius A., who in- 
formed him that the bills had not been promptly met, and that he 
had been compelled to grant indulgence or give time upon them, 
until the first of October following, at whichtime the money would 
certainly be ready to be paid to him; at which time, when it ar- 
rived, the said Eugenius A. informed him that the money was still 
uncollected. All of which shifts and practices the bill charges to 
be untrue, and designed only for delay, and that the truth was, 
that the money had been illegally paid out to other judgments and 
liens of younger date than that of complainant. That the trus- 
tees had paid off a large amount of debts, for which one or both 
of them were bound for the said Richard K. Hines, and which 
were not intended to be paid off before complainant’s judgment, 
according to the terms of the trust. Thatthey had paid to North, 
Manning & Patrick, six thousand dollars, or other large sum; 
to the Marine & Fire Insurance Bank—to the Central Bank— 
to Miss Mary Nisbet, and to the firm of Nisbet, Hines & Blake, 
fifteen thousand dollars, or other large sum of money, which claims 
were to be postponed by the terms of the deed of assignment, un- 
til complainant’s debt was satisfied ; and that they have still in 
hand a large sum of money, for which they have not accounted at 
allto any one. That finding it was in vain to rely upon the prom- 
ises of payment made by the trustees—and finding the river plan- 
tation unsold, he caused the same to he levied upon by his fi. fa. 
and on the first Tuesday in January, eighteen hundred and forty- 
three, it was sold and sacrificed at the trifling sum of one hundred 
dollars, and the money paid over to a judgment in favor of the 
Central Bank of Georgia, against said Richard K. Hines, of older 
date than that of complainant’s ; and upon which one of the said 
trustees was the attorney—and which, comp!ainant has been in- 
formed and believes, has long since been paid off and discharged, 
and which was satisfied, or ought to have been satisfied a long 
time previously, out of the property of the said Hines. That the 
river plantation was purchased in by Augustus S. Wingfield, of 
the county of Bibb, who was an agent sent to said sale, to buy the 
same, if practicable, for the said trustees; and that now, when 
complainant applies to the said trustees, to be paid his judgment, 
they reply that they cannot pay it, and especially the said Euge- 
nius A., but that ifhe will accept the river plantation in discharge 
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of his debt, which they allege to be worth some five thousand dol- 
lars, they will get the control of Mr. Wingfield at what he gave 
for it, and who is willing to allow them to use it in this way, for 
the benefit of the said Richard K. Hines—though at the same 
time, they deny that any one but Mr. Wingfield is the owner of 
said land ; whereas complainant insists that Mr. Wingfield mere- 
ly acted as the agent of the trustees in the transaction, and that 
the property yet belongs to Hines, and that it was paid for with 
the money arising from the sale of Hines’ property, which should 
have been applied to the extinguishment ofcomplainant’s debt. The 
prayer of the bill is, that the defendants may answer the premises 
and abide the decree which may be finally rendered on the hear- 
ing: that the trustees may exhibit all their actings and doings 
as such, that they may set forth the amount of property received 
by them under the deed of assignment—the amount sold and to 
whom sold, and the price ofeach article; that they may be com- 
pelled to account to and with the complainant, touching their 
conduct and proceedings as trustees, and be decreed to pay com- 
plainant the amount due him on his judgment, as required by said 
deed of trust; that the deed made to Wingfield for the land in 


Dooly, be delivered up and cancelled, and that said land may be 
fairly sold, and the proceeds applied to complainant’s judgment, 
and that he may have such other relief as shall seem meet and 


agreeable to equity. 
To this bill, Eugenius A. and James A. Nisbet, two of the de- 


fendants, made in substance, the following joint answer, which was 
sworn to by them respectively, on the 28th day of February, 1845: 
They admit it to be true, that Richard K. Hines executed the 
deed of assignment set forth in the bi!l, and under the circum- 
stances and for the purposes therein specified. That they are the 
near relations of the said R. K. Hines, and that both of them were 
endorsers for him to a large amount, and that these reasons con- 
stituted the inducements to them to accept the troublesome and 
unpleasant trust created by the deed of assignment. They be- 
lieved at the time it was executed, that Mr. Hines’ estate, with 
prudent management, would be sufficient to pay all his debts ; but 
that in this belief, as the result proved, they were greatly mista- 
ken. They considered it most beneficial to all parties, to sell the 
negroes at public sale. To this the consent of the judgment cred- 
itors of Hines was indispensable, and they accordingly procured 
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the consent of all of them, except the assignee of a judgment in 
favor of Harrison Jones vs Hines—the complainant, Joel Walker, 
being one of them, his consent was asked and given to the sale 
of the negroes. That after being duly advertised, all of the ne- 
groes, except Dan, were sold at the Court House door in the city 
of Macon, at high prices. That Dan was privately sold the same 
day, for $1150, being, as they believe, his full value; and that all 
the negroes there sold, including Dan, brought the sum of $20,600, 
and not $30,000, as charged in the bill. The currency of the 
State at the time of the sale in 1842, being greatly deranged, and 
scarcely any money in circulation on specie-paying banks, and 
specie funds being at aconsiderable premium, and in fact, almost 
impossible to be procured—and the bills of the Central Bank con- 
stituting almost entirely the circulation of the State, the trustees 
believed that it was the interest of the creditors of Mr. Hines, to 
sell the property for Central Bank money, which was at the time, 
below par, and going from 5 to _— per centum; and accordingly, 
notice was given that the negroes would be sold for Central Bank 
money, or specie funds, the purchaser being allowed the current 
premium onspecie funds, who might pay in such funds. Thesum of 
$19,712 was raised in Central money, and $888 in specie funds, orin 
amounts nearly as stated, respectively, and they have no doubt 
that the negroes brought more, after taking from the amount of 
sales the discount upon the Central money, and the premium upon 
the specie funds, than they would have sold for on any other plan. 
The defendants admit the judgment of Walker, and that it is 
one of the oldest against Hines, and that they had notice of it be- 
fore the sale, and that the complainant was assured that the sale 
was in good faith, and that the proceeds of the sale and all the 
property assigned, should be applied to the payment of the debts, 
according to the provisions of the deed. They also admit, that on 
the day of sale, notice was given that the proceeds would be ap- 
plied to the payment of the debts, in the order specified in the as- 
signment, and that they would have been so applied, but for the 
reasons hereafter rendered. That after the agreement made 
with complainant that his debt should be paid, and after the sale, 
but on the same day, as well as they can recollect, they were no- 
tified by Hines, the assignor, and one of the defendants in the 
complainant’s judgment, that the contract which was the founda- 
tion of said judgment, was usurious, and were required by Hines 
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not to pay the same. And further, that he had only a few days 
before, or on that day, ascertained for the first time, that it was 
usurious. After receiving the notice, they were still willing to 
pay said judgment, rather than subject themselves and Mr. Hines 
to the expense and trouble and vexation and reproach of contest- 
ing it upon the ground of its being usurious. This willingness 
to pay it was founded on a belief, too, that there would be no dif- 
ficulty in making the effects pay all the judgments. Consequent- 
ly, they, or particularly the respondent, Eugenius A. Nisbet, did 
tell the complainant that his judgment would be paid, and urged 
him to wait until all the money could be made available, and the 
effects disposed of, assuring him that effects would be reserved 
sufficient to pay him; and he did, from time to time, consent to 
wait until matters could be thus arranged. In consequence of the 
loss on the Central Bank bills, and the premium on the specie 
funds, and the exaction of all the judgment creditors that they 
should be paid in specie funds or their equivalent in Central Bank 
money, they ascertained finally, after delay and expense, in using 
all practicable means to realize the least possible loss upon the 
money, that the amount of the sales would not pay all the judg- 
ments by several thousand dollars, which were open against R. K. 
Hines at the time of the assignment; and in consequence of this 
deficiency, the complainant having from time to time consented 
to wait, they had left only $1500 to pay him, which was accord- 
ingly done, and his execution credited with that sum. Under the 
notice which they had received, not to pay complainant’s debt, they 
did not feel at liberty to withhold the money in hand, from other 
judgment creditors, and apply it to his. On the contrary, they 
believed it their duty to pay it out as soon as possible, to other 
judgment creditors ; still, in good faith, and in pursuance of their 
promise to Mr. Walker, they did reserve from the effects assigned 
to them, the valuable plantation designated as the River Place, 
in the county of Dooly, containing twelve hundred acres, more or 





less, and which was then, and is yet, in their opinion, worth what 
is due on his judgment, for the purpose of paying his judgment, 
They fulfilled their undertaking, by reserving effects enough to 
pay him, and have not to this day disposed of that plantation — 
They deny wholly, any wish or design to defraud the complai- 
nant out of one cent, or to withhold what the law or their obliga- 
tion, as trustees, would require them te do. They well knew, and 
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so did the complainant, that his judgment lien attached on all the 
real estate of Mr. Hines. His consent to the assignment extend- 
ed only to the sale of the negroes, and he did not at any time, 
waive his lien upon the lands, for he afterwards, as will more fully 
appear, levied his execution upon both the plantations in Dooly 
county, to satisfy his judgment. The defendants could not, 
therefore, if they had been willing todo so, have defeated his judg- 
ment. It was their intention to have sold the River Plantation, 
and to have applied the proceeds to complainant’s judgment, and 
used every effort in their power to do so, but such was the state of 
the times—such was the immense depreciation in the value of 
property, and the scarcity of money, that they could not effect a 
sale of that plantation but upon terms the most ruinous to the in- 
terest of Mr. Hines, and disastrous to Mr. Walker himself, and 
such terms as they believed their duty as trustees would not per- 
mit them to take. The complainant growing impatient, ordered 
a levy upon the large plantation in Dooly county, called in the 
deed of Assignment, the Pond Place, embracing eleven hundred 
acres, more or less, and upon which the lien of his judgment at- 
tached—and the same was ultimately brought to sale, and the com- 
plainant, as they are informed and believe, wholly neglected the 
sale, suffering the property to be sold for a nominal sum. He 
also caused the River Plantation to be levied upon and brought 
to sale. One of the respondents, Eugenius A. Nisbet, finding 
him determined to levy, pointed out the property, and fearing that 
this large interest might be sacrificed, caused an agent to attend 
the sale with instructions to bid off the property, if it was likely 
to be sacrificed, and with no other view but to save it for the ben- 
efit of their Cestui que trust. And the result was, the property 
was sold for the nominal sum of $112, or some other small sum, 
the complainant not being in attendance, as they were in- 
formed and believe, nor had he any agent there, but wholly neg- 
lected it. The title to the plantation thus sold, was made to A. 
S. Wingfield, Esq., at their request, by the Sheriff of Dooly coun- 
ty. They deny that this purchase was made for their benefit, and 
on the contrary, answer—that at their own expense, and advan- 
cing the money cut of their private funds, they thus caused the 
same to be purchased, to save this valuable part of the effects for 
the use and benefit of their Cestui que trust, and in discharge, as 
they understood them, of their obligations as trustees. Being so- 
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licitous to pay complainant’s debt, they have made repeated ef 
forts since the sale of the River Plantation, to resell it and apply 
the proceeds to his judgment, and they verily believe that they 
could have sold it for a fair price, but for the fact that the com- 
plainant had caused a general want of confidence in the titles, 
by making it known that he had a judgment whose lien attached 
upon it, and by having it levied on as herein stated. And they 
now answer, that they have offered to cause the said plantation to 
be conveyed to the complainant, in payment of his judgment, and 
he has declined to receive it; and now they hold the same sub- 
ject to be applied to the payment of whatever may be deemed to be 
due on the judgment of complainant by this honorable Court. 
They further answer, that the nett proceeds of the sale of the 
property assigned to them, after deducting all losses and expenses, 
which amounted to upwards of $600, was paid to judgments out- 
standing against R. K. Hines, at the time of the assignment, and 
in accordance with the provisions of the deed. That is to say, 
they paid to the State Bank judgment the sum of $9,119 79, 
$7,350 of which was paid in Central Bank money, at 5 per 
cent. discount, and the balance in a check on Savannah. To 
a judgment in favor of L. M. Wiley, $6,806 12, which was paid 
in bills on Savannah; and this sum includes premiums on the 
bills and costs on the executions. To a judgment in favor of 
Harrison Jones, specie funds, principal, interest and cost, $1,379 
66. To Joel Walker’s judgment, $1,570 00. This judgment was 
paid—$1000 in specie funds, and $570 in Central Bank bills, ma- 
king a credit on his judgement of $1500. Toajudgmentin favor 
of J. Hammond, in specie funds, $1000. To B. Trapp, cost on 
judgments, $115 87, making in all, the sum of $20,091 44. The 
balance of the sale of the negroes, to-wit : $508 56, was more than 
consumed in costs of the sale, in executing the assignment, and in 
procuring specie funds. Indeed, all of the sum of $508 56 was 
expended in realizing the amount paid in specie funds. The de- 
fendants state, that no other money has come to their hands, than 
the foregoing amount. They conveyed to North, Manning & 
Patrick, the body of land described in the deed as the Pond 
Place, and the lots in Early and Sumpter Counties, in extinguish- 
ment of debts due by the assignor to that firm and to the Marine 
and Fire Insurance Bank, amounting together to the sum‘ of 
$12,500. The land described as the River Plantation they yet 
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hold under the circumstances set forth in their answer. And the 
lot of land No. 3, 5th District of Dooly, and the lots lying in Ap- 
pling county and Cherokee, they have not been able to dispose of 
The Baker and Mississippi lands are under a mortgage to the Bank 
of Milledgeville, to secure a debt due to that institution, which lien is ° 
olderthan the assignment. The Equity of Redemption conveyed to 
them by the deed, they have mortgaged to the Central Bank, to se- 
curea large debt due tothat institution by R.K. Hines. Astoits val- 
ue, they are uninformed. It is not believed by them to be worth 
much. They admit that the money arising from the sale ofthe Dooly 
land was applied to a judgment in favor ofthe Central Bank, which 
was older than Walker’s, and which they deny to have been paid off 
and kept open fraudulently. Nothing has been paid from the ef- 
fects assigned them, either to the firm of Nisbet, Hines & Blake, 
or either of them, or to Miss Mary Nisbet. 

On the same day, to-wit: the 28th day of February, 1845, Au- 
gustus S. Wingfield filed his separate answer to the Bill of com- 
plainant. He admits it to be true, that he attended the sale of 
the River Plantation in Dooly County, at the solicitation of the 
Messrs. Nisbet, and with instructions to buy in the same for them, 
provided it did not bring a reasonably fair price, and for the 
purpose, as they alleged, of preventing it from being sacrificed; 
and he was furnished with written authority—but when the day 
of sale arrived, he, finding it impossible to attend, forwarded the 
power to A. A. Morgan, Esq., with similar directions to those he 
had received from the principals, which was done, and he deliv- 
ered the deed executed to him, to the Messrs. Nisbet, or one of 
them. Not being personally present, he cannot state as to what 
occurred at the sale. James A. Nisbet paid the purchase money, 
$112. He disclaims having any interest in the property, having 
consented to take the deed for the purpose of saving the valuable 
property, for the benefit of the creditors of Mr. Hines, in obedience 
to the wishes of the assignees. 

Onthe third day of March, 1845, R. K. Hines filed his separate an- 
swer to the complainant’s bill. He admitted the execution of the 
deed of assignment. He states that Walker’sjudgment was found- 
ed upon a note of Lane & Bails, as principals, and indorsed by him, 
but thathe had no knowled gewhatever ofits existence until it fell due. 
The principals used in this transaction, a blank slip, indorsed by him, 
(and left with Lane,) without t=e knowledge or consent of the de- 
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fendant. On the day of sale, he was informed by one John Ham- 
mond, who was a judgment creditor, that Walker’s judgment was 
founded on a usurious agreement between him and Lane and 
Bails. He immediately applied to Walker to know whether the 
information was true or false, who replied—*“ Mr. Hines, I would 
rather you should get your information from some one eke ;” 
which refusal to answer, satisfied the defendant that the transac- 
tion was tainted with usury. He at once called upon his as- 
signees and notified them not to pay this claim, until it could be 
ascertained how much of it was properly due. And he felt it ar 
act of justice to his other creditors to adopt this course, as he was 
apprehensive that the whole of his estate might prove insufficient 
to pay his just debts. He has since obtained from Lane & Bails 
the following information, which he believesto betrue: that about 
the sixth of May, 1839, James Lane, being hard pressed for funds, 
applied to complainant, or his agent, John Breedlove, whoagreed 
to lend him $5000 from that time until the 25th of December 
thereafter, if Lane would give him his note for that sum, well se- 
cured or indorsed, and agree to pay interest thereon, from the first 
day of January, 1839, being four months before the money was 
loaned, if he did not pay punctually the note, and would also give 
him $806 for the loan of said sum, till the time aforesaid; all of 
which was done. That shortly after the note fell due, $700 was 
paid upon it, which was first applied to the extinguishment of the 
interest, which had accrued from the first of January, 1839, ma- 
king the balance of the principal of the judgment, $4,689 40, and 
$255 30, interest on that balance, from the payment of the $700 
to the date ofthe judgment. He alleges that he was an accommo- 
dation indorser only, and in no wise interested in or benefitted by 
said loan, and that Lane & Bails are wholly insolvent. And this 
defendant, after setting out the plea of usury technically, in his 
answer, submits whether this judgment shall be allowed to be 
paid any more than the balance of principal due thereon, after de- 
ducting the payments from the original loan. He confirms the 
statements in the answers of his co-defendants, as to the sale of the 
River Plantation in Dooly. On the 12th of May, 1847, Hines 
filed an amended answer, in which he states as a reason why he 
did not set up the plea of usury at the time the judgment was re- 
covered, that the note was fraudulently filled up, as stated in his 
original answer, and put in circulation without his knowledge; 
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and that the existence of usury in the contract never came to his 
knowledge until after the judgment was obtained. 

This cause came on for trial before Judge Floyd, on the 18th 
day of November, 1847, upon the Bill and answers and exhibits. 
The defendants admitted that the execution in favor of L.M. Wi- 
ley and the Bank of the State of Georgia, and upon which the 
Messrs. Nisbet were indorsers for R. K. Hines, against whom 
judgments had been obtained, were younger than Walker’s, and 
had been paid off out of the Trustfund. The complainant having 
closed his case, the defendants offered the interrogatories of Em- 
mon Bails, in evidence, which were withdrawn. John Hammond 
was then offered to prove that on the day of the sale of the ne- 
groes under the assignment, that he informed Hines of the usury 
in the judgment against him in favor of complainant. This testi- 
mony was objected to and repelled by the Court, upon the ground 
that the judgment in favor of the complainant was conclusive un- 
til reversed, aud that it could not be thus impeached, by setting 
up in the answer to the bill, matter of defence which existed be- 
fore the rendition of the judgment. The interrogatories of Em- 
mon Bails were again tendered to prove the usury in the judg- 
ment of Walker, as charged in the answer of Hines, and ruled 
out for the same reasons. To which decisions, defendant’s solic- 
itors excepted; and they urged then, as they do now— 

1st. That inasmuch as the complainant was proceeding in Chan- 
cery, to enforce his judgment at law, it was competent for the de- 
fendant Hines, to prove usury in the note, which was the founda- 
tion of the judgment, and insist on it in his answer, and show it 
on the trial, and that a Court of Equity would not lend its aid to 
enforce an unconscientious demand, though carried to judgment. 

2d. That the Court erred in holding that said judgment was 
conclusive until reversed, and that Hines could not set up the 
usury by way of defence in this proceeding. 

3d. That the Court erred in rejecting the testimony which was 
offered to show the ignorance of Hines at the time of the judg- 
ment, as to the existence of the usury in the original contract. 

[1.] In this minute recapitulation of the facts, nothing is omitted 
which is material to a clear comprehension of the case, as made 
by the record. And what, let me ask, is that case? It is not, I 
humbly conceive, that which is discussed in the first proposition 
of complainant’s counsel. He there assumes, that the Bill is not 
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filed to enforce the judgment, but the agreement made with the 
Messrs. Nisbet on the day of sale, and repeatedly ratified and re- 
affirmed by them afterwards; and which was, that in considera- 
tion of withholding his lien, and consenting to the sale, that he 
should be paid his money. True, this undertaking is set out in 
the Bill, and admitted in the answers; and we shall invoke its 
aid for the purpose of giving direction to the Decree, which we 
are about to render. Still, it is manifest from the whole tenor of 
the Bill, as well as the prayer, that it is not brought to compel a 
compliance with this contract. It is filed against R. K. Hines, 
and the Messrs. Nisbet, as his Trustees ; it institutes a rigid scru- 
tiny into their conduct and proceedings, as Trustees; and claims 
to be paid out of the trust fund, in accordance with the provisions 
of the trust deed. And in this view alone, and in no other, was it 
either necessary or proper, to have made Hines, the original 
debtor, a party. 

I am not prepared to say that this agreement between Walker 
and the Messrs. Nisbet, might not have been enforced. I am in- 
clined to think that it could have been. True, it was by parol, 
and to pay the debt of a third person. Still it arises out of a new 
and original consideration of both benefit and harm moving be~- 
tween the parties. The benefit to the Messrs. Nisbet was a more 
advantageous sale of the property, thereby increasing the proba- 
bility of their being relieved as indorsers for Hines; and the prej- 
udice to Walker was the postponement, indeed I may say, the to- 
tal abandonment of his Common Law lien uponthe property sold. 
It is not then, a case within the Statute of Frauds. 1 Comyn on 
Con. 13. 8 Johns. 37. 4 Cowen, 434. 6 Halsted,78. 

How far Walker may have precluded himself from pursuing 
this agreement on account of his subsequent attempt to collect 
the original debt out of the property of Hines, it is needless now 
toexpress any opinion. I must think also, that Counsel for Com- 
plainant have misapprehended the nature and object of the de- 
fence. It is not to invalidate or set aside the judgment of Walk- 
er. Ifthat were so, the wrong parties are before the Court. To 
such a proceeding neither Wingfield nor the Messrs. Nisbet 
would be proper parties; and to such a proceeding the original 
co-defendants, Messrs. Lane & Bails, would be indispensable par- 
ties. The judgment against them will not be affected at all by 
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the result of this case. How far it will be displaced as to Hines 
himself, I am not prepared to say. 

Having ascertained then, negatively, what the case made by this 
record is not, we will state affirmatively, what we conceive it to 
be. Here is a fund inthe hands ofthe Messrs. Nisbet, as the assign- 
ees of R. K. Hines, and a judgment creditor of Hines seeks to 
have his debt satisfied out of it. It is made known to the Trus- 
tees that the claim is infected with usury; and that fact is brought 
before the Court by the answers of the defendant to the credi- 
tor’s bill, Is there any principle, either of law or equity, which 
would forbid an examination into thisdemand, provided a proper 
case is made by the pleadings to authorize it? By reference to 
the decision of the presiding Judge, it will be seen that he re- 
fused to allow this enquiry to be made, not because the proper 
foundation was not laid in the answers of the defendants to war- 
rant it; but because it was presented by way of answer to the Bill, 
and not in an original proceeding, instituted directly for that pur- 
pose. We have not been able to bring our minds to approve of 
this view of the subject. , 

It is, 1 know, a well established principle, that equity will not 
relieve against a judgment at law, on the ground of usury, where 
the facts were available to the defendant, before the rendition of 
the judgment. Still, if it appear, that without neglect or fault on 
his part, he was ignorant of the usury, not only pending the suit, 
but until after the judgment was obtained, he may avail himself of 
this defence. In Campbell vs. Morrison, (7 Paige, 162,) Chan- 
cellor Walworth says: “In this ca8e, asthe complainant had been 
deprived of his defence at law, by the neglect of the principal debt- 
or to inform him, until after the judgment, that the defence of 
usury existed, I presume the Supreme Court would have permit- 
ted him to come in and make his defence, as indorser of the note 
upon the payment of the amount actually loaned, with interest 
and the extra costs occasioned by his neglect to make the defence 
in an earlier stage of the suit. And under the circumstances of 
the case, a Court of Equity ought not to interfere, upon any other 
terms, even ifthe Supreme Court would not have permitted com- 
plainant to make his defence there.” 

Here is a precedent precisely in point, both as to this being a 
suitable case for equitable relief, and likewise to the terms upon 
which it will be granted. Hines, it will be remembered, was the 
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the indorser upon the note which is the foundation of Walker’s 
judgment. It was filled up without his knowledge, and contrary 
to his intentions—his name having been left on a blank slip of 
paper with Lane for a different object. He never knew of the 
existence of the note until its maturity, nor of the usury until after 
judgment. He brings himself clearly, then, within the exception 
to the rule, which denies relief in equity against a judgment at 
law, unless the defendant was ignorant of the fact in question, 
pending the suit. It is indispensable to justice, that a party who 
is ignorant of the character of the original transaction, should be 
allowed the privilege of opening the judgment. Nor has any good 
reason been rendered, or authority cited, to show that this cannot 
be done in the way here proposed. 

Pickett vs. Pickett, 2 Hill’s Ch. Rep. 470, has been relied on 
in opposition to this course. That case decides nothing but this— 
namely: that on a Bill by one judgment creditor against another, 
to set aside a Sheriff’s sale of the debtor’s property as fraudulent, 
and to recover funds which defendant had fraudulently obtained, 
it was held by a majority of the Court, that the defendant could 
not avail himself of usury in the original cause of action, on which 
the plaintiff’s judgment was founded. Chancellor Harperand Jus- 
tices Gantt and O’ Nealldissented evenfrom this opinion. But with it 
[have no controversy, inasmuch as it does not apply to the case be- 
fore us. I am disposed to side with the majority of the Court, 
and to hold that the borrower, neglecting to make his defence at 
law, that a judgment fairly obtained against him, upon a usurious 
contract, is conclusive—and that he cannot himself, neither can his 
creditors evade the effect of this omission, directly or indirectly ; 
or make it the ground of application for reliefto a Court of Equity, 
either by way of plea or answer, or in an original proceeding 
commenced for that object. 

But neither this Court, nor any other, so far as I am informed, 
have ever held either that the debtor himself or his assignees, 
might not impeach a judgment tainted with usury, under the cir- 
cumstances of the case at bar. In Scott & Nisbet, 2 Bro. Ch. R. 
502, the contest was before the Master in Chancery, for the dis- 
tribution of an insolvent’s funds. The Chancellor ruled, that re- 
lief might be obtained against a usurious judgment in this way, 
as well as by Bill filed against the judgment creditor. Does it 
make any difference whether the defence of usury be set up in 
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the answer to a Bill filed to enforce the original contract, or the 

judgment in which it is merged? With this difference, Beach vs. 
the Fulton Bank is very similar in many of its features to the case 
under consideration. There, one of the grounds assumed, was, 
that the defendants being ¢rustees, could not set up this objection, 
and especially as they admitted by their answers that they had 
funds on hand sufficient to pay the debt. But Chief Justice Sav- 
age, who delivered the opinion of the Court, says: “ This ground 
is certainly not tenable. The defendants to the Bill are some of 
them the original debtors, and some are creditors as well as ma- 
kers of these notes, and also T'rustees. As Trustees, they are to pay 
other creditors, and ought not to pay any illegal demands; per- 
haps they would not be bound to set up this defence, but there 
can be no doubt they are not bound by their obligation as Trus- 
tees, to pay notes which have no legal efficacy, and are perfectly 
justified in availing themselves of such a defence, as if they were 
individually interested.” 3 Wend. R. 584. 

The doctrine affirmed by the Court in this case, is—* that 
whoever seeks the aid of the equitable powers of a Court of Chan- 
cery, must do equity, and that the defendants in this case, like all 
other defendants, may rely upon usury, either by way of answer 
or plea, and prove the usury.” dvd. 

It only remains to settle upon what terms the debtor himself, 
or his assignees, are to be let into this defence. Now, it is a mis- 
take to suppose that the complainant comes here to set up his usu- 
rious contract. He has already obtained a judgment on that 
which bound the property of his debtor. He comes here insisting 
on the satisfaction of his judgment lien, out of the money in the 
hands of the Trustees, by virtue of the assignment. Hence the 
doctrine in Fonblanque, and other writers on equity, that a usuri- 
ous lender coming into Chancery, seeking to enforce his contract, 
will be refused any assistance, does not apply. It is the defend- 
ants, who propose by their answer, to cut down this judgment to 
the original sum loaned, abating the payments. They are the 
patty seeking relief against the usurious contract; and calling 
upon the Court for the exercise of its extraordinary powers, to 
extricate them from the force and effect of this judgment. Con- 
sequently, it is for them to be willing to do equity. And it is 
perfectly immaterial whether the borrower is plaintiff or defend- 
ant—the application of the principle is the same. The Court will 
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not aid him unless he will do what is right, and that is,.to pay, 
or offer to do so, what is really and bona fide due, deducting the 
usurious interest. 5 Johns. Ch. R.142. Vernon 170, 173. 1 
T. R. 153. 

A Court of Equity is not positively bound to interfere in such 
cases, by an active exertion of its powers ; but has a discretion 
on the subject, and may prescribe the terms of its interference ; 
aud he who seeks equity at its hands, may well be required to do 
equity. And it is against conscience, that the party should have 
full relief, and at the same time pocket the money loaned, which 
may have been granted at the debtor’s own mere solicitation. For 
then a statute made to prevent fraud, would be made the instru- 
ment of fraud. But in the other case, if Equity should relieve 
the lender, who is plaintiff, it would be aiding a wrong-doer, who 
is seeking to make the Court the means of carrying into effect, 
a transaction manifestly wrong and illegal in itself. 1 Story’s Eq. 
Jurisp: §301. 

In Scott vs. Nisbet, Lord Thurlow, acting upon the foregoing 
distinction which is broad and palpable, ruled that the usurious 
judgment should stand for the money actually loaned, with legal 
interest. And this we deem to be just upon general principles. 
But there is another reason why this should be done in the pres- 
ent case. But for the agreement on the day of sale, Walker could 
have enforced his judgment and possibly realized the whole of his 
money. At any rate, had he been forced into equity, by an origi- 
nal bill filed, either by Hines himself or the assignees—the prin- 
cipal and legal interest due upon the debt would have to have 
been paid. Under the facts and circumstances of this case, we 
cannot let them into this defence, upon terms less advantageous 
tothe creditor. For while it is true that the promise and under- 
taking of the Trustees, made before notified of the usury, can be 
considered as extending only to so much of Walker’s debt as was 
legally and properly due ; still, we feel it would be unjust to place 
this creditor on a worse footing than he would have occupied, had 
the assurance not been given that he should have his money. 

And I would barely add, that the doctrine here decided does 
not conflict with any previous opinion of this Court. While at 
Zaw the creditor in a usurious contract can only recover his principal 
under the Act éf 1820, and xo more, I have yet to learn that a 
borrower seeking relief in equity, will be required to do Jess un- 
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der this Statute, which forfeits the interest only, than under the. 
old law, which not only declared the whole contract void, but an- 
nexed a forfeiture of double the value of the thing loaned. 

This cause came before the Court upon a transcript of the re- 
cord from the Superior Court of Bibb County, and after ar- 
gument had thereon, it is ordered and adjudged, that the judg- 
ment below be reversed, upon the ground that the Court erred in 
refusing to permit an inquiry to be instituted as to the usury, al- 
leged to exist in the judgment, it being the opinion of this Court 
that a proper case is made by the answer of the defendants to the 
creditor’s Bill, to authorize such inquiry ; and that if the defence 
is sustained by proof, that the judgment of Walker can only stand 
good in the distribution of the trust fund, for the amount of prin- 
cipal and legal interest remaining due thereon, after deducting 
whatever payments have been made to the creditor. 





No. 29.—Gustavus Henprick, plaintiff in error, vs. Tuomas and 
Joun Cook, defendants in error. 


[1.] Riparian proprietors, who own land on the opposite sides of a water course, 
above ebb and flow of tide water, have a title to the land covered by the wa- 
ter, to the thread, or centre of the stream as it is accustomed to flow in its 
natural channel. - 

[2.] Each riparian proprietor has the right to a reasonable use of the water, as it 
flows along-the natural channel of the stream, for domestic, agricultural, and 
manufacturing purposes; provided in so using it, he does not prejudice or in- 
jure the rights of the other proprietors. 

[{3.] Prior occupation of the water in a stream by one riparian proprieter, for 
the purpose of turning his mill, dues not give him the right to divert the wa- 
ter from the land of the proprietur above, nor to throw the water back upon 
him in the channel of the stream, without a grant, or license to do se, from 
such proprietor; or an enjoyment of such easement for such a length of time, 
as will give a right, under the statute of limitations. 

[4.] When the plaintiff and defendants were riparian proprietors, and the de- 
fendants erected a mill-dam at a place where they owned the land on both 
sides of the stream; but caused the water to flow back in the channel of the 
stream ten or eleven inches, whereby a valuable mill-shoal of the plaintiff was 
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drowned to that extent—He/d, that the throwing back the water in the chan- 
nel of the creek by the defendants, was an invasion of the plaintiff’s right of 
property, and that he was entitled to maintain an action for the protection of 
that right, and to recover nominal damages; although the water was not 
thrown out of the banks of the creek, and no perceptible damage could be 
shown. Heid, also, that the plaintiff was entitled to show to what extent he 
had beendamnified in consequence of the back water, although the same was not 
thrown out of the natural banks of the stream. 








Trespass on the case. Tried before Judge Fioyp, in Butts 
Superior Court, September Term, 1847. 


This was an action brought by the plaintiff against the defend- 
ants, for the recovery of damages for erecting a dam across a cer- 
tain stream upon their own land, which raised the water in the 
natural channel of the stream, so as to throw it back upon a val- 
uable mill-shoal above, and raise the water at that point some ten 
or eleven inches above its natural flow and current, and thereby 
destroy its value for mill purposes, of which stream at the said 
mill-shoal, the plaintiff and defendants were proprietors, said 
stream being at that point the dividing line between them. 

It appeared upon the trial that the plaintiff and defendants were 
riparian proprietors, the plaintiff owning the land on one side of 
the creek, and the defendants on the other side, where the shoal 
alleged to have been overflowed was located. The defendants 
erected a mill-dam on the creek below the shoal on their own land, 
they being the owners of the land on both sides of the creek, at 
the place where the dam was built. The dam raised the water 
in the natural channel of the stream, and threw it back on the 
shoal to the depth of ten or eleven inches, that is, the water in 
the natural channel of the creek, where the plaintiff and defend- 
ants are riparian proprietors, is raised by means of the dam ten or 
eleven inches above the natural flow and current of the water 
in the stream, as it was wont to flow before the erection of the 
dam by the defendants. During the progress of the trial, the 
plaintiff offered testimony to prove the value of said mill-shoal 
not when overflowed, and its then value. Also the plaintiff offer- 
ed to prove what the value of the shoal was previous to the erec- 
tion of the defendants’ dam, and what was the value of it when 
the witness saw it overflowed; and that the effect of the back-wa- 
ter on the shoal was to render it valueless to the plaintiff. The 
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plaintiff also offered to prove how much the plaintiff had been 
damaged by the obstruction of the water on said mill-shoal, which 
testimony so offered, was rejected by the Court, on the ground 
that the defendants, by their dam, had not thrown the water out 
of the natural channel of the creek, and consequently the plain- 
tiff was not entitled to recover damages. To which decision of 
the Court below, the plaintiff excepted. 

The Court below then charged the jury that the plaintiff was 
not entitled to any damage for simply raising the water in the nat- 
ural channel of the stream, so long as the water continued to be 
confined by its banks to the natural channel, but if by raising the 
water by a dam upon his own land, he throws the water out of 
the natural channel of the stream, the party whose land is over- 
flowed is entitled to damage, and instructed the jury to enquire 
whether the defendants had by their dam thrown back the water, 
and whether it had been thus thrown out of the natural channel 
upon the land of the plaintiff, and if so the plaintiff was entitled to 
recover. To whichcharge the plaintiff excepted. 


Baiwtey & Stark, for the plaintiff in error. 
McCune & Harmon, for the defendants in error, 


Cited the following authorities: Walliams vs. Moreland,2 Barn. 
& Cress. R. Tyler vs. Wilkinson, 4 Mason’s R. 12 Mass. R. 
311. 17 Mass. R. 289. King vs. Tiffany, 6 Conn. R. 3 Kent's 
Com. 444. Cooper vs. Hall, Hammond's R. 


Baizey, in conclusion for plaintiff. 


That there are respectable authorities sustaining the views of 
the Court below, we do not controvert; but we deny that they 
are sustained by the law. The several rights of riparian propri- 
etors, in many cases, have not been well defined; in others they 
have been erroneously and loosely stated. The value of water 
power, as applied to machinery, has so increased in modern times, 
that it is important that it should be regulated and protected by 
fixed and known rules oflaw. I shall endeavor to show that the 
Common Law furnishes such rules. 

In the progress of this cause the Court below committed seve- 
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ral errors, to which we have excepted; but they all have their 
‘origin in, and are referable to this fundamental error predomina- 
ting in the mind of the circuit Judge who tried the cause, viz: 
that a riparian proprietor may throw the water upon his neigh- 
bor as far and as deep as he pleases, provided he does not over- 
flow his banks, or drown any machinery of his. That is, he may 
fill the natural channel of the stream for his own use, he having 
first occupied. Although this doctrine is sanctioned by high au- 
thority, we say in the language of Mr. Angell, “ If it were founded 
in law, it would, in its result, throw to the ground the fundamen- 
tal principles relating to running water, and all the leading cases 
respecting the usufructuary rights of riparian proprietors.” It is 
my business here, to endeavor to show, that this doctrine, and 
these authorities, are not founded in law. 

And before this Court I shall assume certain postulates as ax- 
ioms not to be discussed. 

1. That property in a water course is derived from the owner- 
ship of the land through which it flows, and to which it is an inci- 
dent. 

2. That a grant of land carries to the grantee the wse of the wa- 
ter on its surface, above tide, in its natural state, as essentially 
and as absolutely as it does the rocks or trees, or other thing upon 
its surface. 

3. That property in water is not in the corpus, but in its use, 
present and prospective. 

4, That he who owns land, bounded on either side iy a water 
geo is a riparian proprietor. 

. That where there are two riparian proprietors directly op- 
le to each other, each proprietor owns to the middle or thread 
of the stream, unless limited to the bank by prior deed or grant. 

These five foregoing propositions we trust will be taken for 
granted, but are important to be kept in mind while we discuss 
the following disputed propositions, but which we maintain are le- 
gally correct. 

1. That each riparian proprietor has a right to the exclusive 
use of the water in its natural state, as it flows through or over 
his land. 

2. That neither riparian proprietor has a right, unless by deed 
or grant, or use long enough to presume a grant, to increase or di- 
minish the water beyond the line of his boundary, to the preju- 
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dice or injury of any other riparian owner, and without his con- 
sent. 

3. That prior occupancy of itself gives no rights, unless long 
enough to presume a grant. 

4, That the water power to which a riparian owner is entitled , 
consists of the difference of level between the surface where it 
first touches his land, and the surface where it leaves it. 

5. That no riparian proprietor above, below, or collateral, has 
a right to change or alter this level, to the prejudice or injury of 
any other. 

6. That although such change or alteration produces no present 
damage, yet an action lies for prospective injury, and to prevent 
such wrong from ripening into a right. 

7. That an incorporeal mill-privilege upon a stream, is as es- 
sentially property, and as much protected by law, as any corporeal 
thing or right. 

8. That the law protects such incorporeal property from des- 
truction or injury, while not used or occupied, as effectually as any 
corporeal thing out of use. 

Before we refer to the authorities on which we rely, I beg leave 
for a moment to test the principle maintained by the court below, 
by the rules of reason—the soul of the law—and if we prove it 
has no soul, it is not law. ‘ 

The Court held that the defendants had a right to throw the wa-. 
ter back on plaintiff’s shoal to any amount, so long as it is con- 
fined to the natural run or channel within the banks. And when 
plaintiff offered to prove the amount of damage he had sustained, 
by defendants’ thus throwing back the water on his shoal, the 
Court repelled the evidence, and said, “If the defendants have 
a right to the use of the water, (as riparian proprietors,) surely 
plaintiff is not entitled to damages from them for the exercise and 
enjoyment of this right.” Here is clearly a non sequitur. Does 
not every lawyer perceive that the right to the use of the water, 
as a riparian owner, and the right to damage or injure another by 
such use, are distinct and separate? Does not every one under- 
stand, that a riparian owner may not only use the water on hisown 
land, but so use it as to increase or diminish its depth on that of 
his neighbor, provided by so doing he does not injure his neigh- 
bor’s rights. The plaintiff attempted to prove injury or damage, 
and its amount. He did not deny the defendants’ right to the use 
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of the water, so long as they did not injure him. By repelling 
the testimony the Court affirmed the right of defendants todamage 
the plaintiff to any amount, and that he has no redress! Is this 
either law, reason or justice? We contend it is neither; nay, 
more, it involves a gross absurdity, for the Court said, since the 
plaintiff and defendants are riparian owners, [he doubtless intend- 
ed to say riparian owners on opposite sides of the stream,| and as 
such were each entitled to a use of the water in the natural chan- 
nel—therefore he refused to let the plaintiff prove either any 
damage or itsamount! That is, each party has aright to use the 
water as he pleases, or for what purposes he pleases, and yet if 
defendants make such use as to totally destroy or prevent any use 
whatever by the plaintiff, he has no redress ; he shall not prove 
such damage; he has an equal right, but no remedy; a right in 
fancy, but not in fact. 

With all respect, I beg leave to say, the ideas of the Court be- 
low, as developed in the record, do not seem to be very clear or 
well defined. What principle of law he intended to lay down, 
applicable to the case before him, does not, from the record, 
clearly appear. 

It can only be inferred that he holds, that riparian owners, on 
opposite sides of a stream, have equal right to appropriate the 
water between them, to any use they please, but that the one first 
appropriating it allto his own use, cannot be disturbed by the 
other in that use, however much it may injure him. 

It is alsoto be inferred that he holds the title to land covered by 
water, is not as clear and absolute as to the adjoining meadow, 
and that therefore an adjoining riparian may flood and render 
useless the one, while he cannot the other. 

It is also to be inferred that he holds, a man may give a million 
of dollars for a ledge of rocks utterly valueless for any purpose, 
except for the fall of water flowing over it; and yet, because he 
neglects to put such fall to some use, an owner below may render 
it utterly worthless, by backing the water up on it. Ifthese prin- 
ciples are founded in law, the great jurist who pronounced the 
common law the perfection of reason, wholly overlooked them, and 
the acient maxim, “ Utere tuo ut non alienum ledas,” is buta mockery. 

Keeping in mind that each riparian owner’s land extends to the 
middle of the stream; that the thread of the channel is the bound- 
ary, upon what principle of reason can a collateral riparian di- 
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minish or increase the water within that line, to the prejudice or 
injury of the neighboring owner, any more than one above or be- 
low can do the same? Contiguity does not give such right in 
the one case more than the other. Nor is it any answer to say, 
without such right the water would often be useless. Soit would 
to riparians above or below. Their situation is often their misfor- 
tune. Voluntarily assumed, it can give them no right to shift it 
upon their neighbor. In our case, the record shows that the de- 
fendants once owned all the shoal, but sold it to plaintiff, so as to 
give him control of the shoal. Again, if it is true, that each ripa- 
rian owner owns to the middle of the stream, by the same title 
he owns the bank or meadow, by what rule of reason can another 
come upon his half of the stream, and do him an injury with im- 
punity, when he dare not pluck a blade of giass, or cut a sapling 
upon the bank? It is not true that the thread of the stream is 
his boundary, if this can be done. 

Again, it is not true that by the common law property may be 
held in an incorporeal right or franchise, if such property cannot 
be held under the protection of the law in water power, common- 
ly called mill privileges. The Court below in effect decided that 
such franchises are not entitled to protection, unless they could 
found their claim on prior use or occupancy. Can such a princi- 
ple be based in reason? As well might an adjoining owner occu- 
py his neighbor’s wild land, and defend himself upon the plea 
that he was the first occupier. There are, however, some very 
respectable authorities which sanction the decision of the Court 
below. 

Having briefly shown that they are not founded in reason, I re- 
spectfully take leave now to show they are unfounded in law. 

“ Aqua curret, et debit currere,” is the language of the common 
law. Water flows, and should be suffered to flow, in its natural 
course, so that all, through whose land it flows, should have the 
privilege of using it. Angell on water courses,11. And this priv- 
ilege is usufructuary, and consists in the use both of the fluid and 
its impetus. 7b. 11,12. Tyler et al. vs. Wilkinson, 4 Mason R. 
400. McCalment vs. Whitaker, 3 Rawles R. 84. Vandenbergh 
vs. Van Bergen, 13 J. R.212. And Justice Story says, “ Prima 
facie, every proprietor upon a bank of a stream owns the land 
covered with water, in front of his bank, to the middle thread of 
the stream ; usque filum aque. In virtue of this ownership he has 
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a right to the use of the water flowing over it, in its natural cur- 
rent, without diminution or obstruction.” 4 Mason R.400. Again 
he says, “ There may be, and there must be allowed, of that which 
is common to all, a reasonable use. The true test of the princi- 
ple, and extent of the use, is whether it is to the injury of the other 
proprietors or not.” 4 Mason R.401. But the Court below de- 
nied us the right to apply this test. He refused to permit us to 
prove that defendants so used their privileges as to injure us. 

Again, Judge Story remarks, “ But of a thing common by na- 
ture, there may be an appropriation by general consent or grant. 
Mere priority of appropriation of running water, without such 
consent or grant, confers no exclusive right. Itis not like the 
case of mere occupancy, where the first occupant takes by force 
of his priority of occupancy. That presupposes no ownership al- 
ready existing, and no right tothe use already acquired. But our 
law annexes to the riparian proprietors the right to the wse, in 
common, as an incident to the land; and whoever seeks to found 
an exclusive use, must establish a rightful appropriation, in some 
manner known and admitted by the law. This may be either by 
grant from all the proprietors whose interest is affected by the 
particular appropriation, or by a long exclusive enjoyment with- 
out interruption, which affords a just presumption of right. 4 Ma- 
son R. 401-2. 

That one riparian proprietor has not the right, except by grant, or 
consent, or presumption of grant, to increase or diminish the wa- 
ter beyond the line of his boundary, to the prejudice or injury of 
any other riparian owner, see further, Angell 14. 2 Caines R. 87. 
1 Paige R.448. 13J.R.217. 9 Pick. R. 528. 

The Supreme Court of New York say, in Vandenburgh vs. Van 
Bergen, “ The grant of an undivided shoal in a stream of water, 
would not authorize the grantee to appropriate or modify the 
stream to the injury of others, who have a joint interest init ; the 
property in a stream of water is indivisible. The joint proprie- 
tors must use it as an entire stream, in its natural channel. 13 
J. R, 217. 

That prior occupancy of itself gives no right to running water, 
unless long enough to presume a grant, see Angell 21. 27 Eng. 
Com. L. R. 11—492. 23 ib. 76. 25 76.526. 4 Mason R.401. 3 
Caines Ca. 397. 15 J. R. 213. 17 wb, 306. 

This position has been denied, not only by the Court below in 
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this cause, but the point involved has been a vexed question, both 
in America and England, until very lately. Indeed, some very 
respectable authorities, English and American, sustain the decis- 
ion of the Court below. I will endeavor to show that they have 
been overruled as erroneous by the highest authority. 

In England the law upon this question was most ably vindica- 
ted by Chief Justice Denmaz, in the late case of Mason vs. Hill, 
5 Bar. § Adol.1. (27 Eng. Com. L. R.11,) acase several times 
before then discussed and decided, and most obstinately and ably 
debated for the defendant. The Chief Justice says, “The posi- 
tion that the first occupant of running water for a beneficial pur- 
pose, has a good title to it, is perfectly true, in this sense, that . 
neither the owner of the land below, can pen the water back, nor 
the owner of the land above, divert it to his prejudice. In this, 
as in other cases of injuries to real property, possession is a good 
title against a wrong doer. But it is a very different question, © 
whether he can take away from the owner of the land below one 
of its natural advantages, which is capable of being applied to prof- 
itable purposes, (and generally increases the fertility of the soil, 
even when unapplied) and deprive him of it altogether, by antic- 
ipating him in its application tu a useful purpose. If this be so, a 
considerable part of the value of an estate, which in manufactu- 
ring districts particularly, is much enhanced by the existence of 
an unappropriated stream of water, with a fall within its limits, 
might at any time be taken away.” 

He then proceeds to remark, that such a doctrine has origina- 
ted in a mistaken view of the principles laid down in the cases of 
Bealy vs. Shaw, 6 East, 208. Saunders vs. Newman, 1 B. & A. 
258. Williams vs. Moreland, 2 B. & C.913. Liggins vs. Inge, 
7 Bing. 692. Coxe vs. Mathews, 1 Ventris, 137. 2 Black. Com. 
14—18. 

The learned Chief Justice, after reviewing these authorities, 
and the authorities of the civil law, from whence is derived the 
common law upon this subject, sums up by saying, “ From these 
authorities it seems, that the Roman law considered running wa- 
ter, not as a bonum vacans in which any one might acquire a prop- 
erty, but as public or common in this sense only, that all might 
drink it, or apply it to the necessary purposes of supporting life ; 
and that no one had any property in the water itself, except in 
that particular portion which he might have abstracted from the 

VOL. Iv. 32 
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stream, and of which he had the possession, and during the time 
of such possession only.” Such, he declares, is the meaning of 
the term that running water is publici juris. “And it appears to 
us,” he says, “that there is no authority in our law, nor as far as 
we know inthe Roman law, that the first occupant, though he may 
be the owner of the land above, has any right, by diverting the 
stream, to deprive the owner of the land below, ofthe special ben- 
efit and advantage of the natural flow of the water therein.” 

It is laid down by Chief Justice Parker, in Hatch vs. Dwight, 
17 Mass. R. 289, that “the owner of a mill-site, who first occupies 
it by erecting a dam and mill, will have a right to water sufficient 
to work his wheels, if his privilege will afford it, notwithstanding 
he may, by his occupation, render useless the privilege of any one 
above or below him on the same stream.” The Supreme Court 
of Pennsylvania, in Strictland vs. Todd, 10 S. § R. 69, maintain 
the same doctrine; and others might be added, clearly sustaining 
the ruling of the Court below, if they were law. But at the same 
time, as Mr. Angell well remarks, “they would overturn the fun- 
damental principles relating to running water, and all the leading 
cases respecting the usufructuary rights of riparian proprietors.” 
Angell,21. Andthe Supreme Court of New York, say, “ To give 
such an extension to the doctrine of occupancy, would be dangerous 
and perniciousin its consequences.” Plattvs. Johnson, 15 J. R. 213. 

“ Of a thing common by nature,” says Judge Story, “there may 
be an appropriation by general consent or grant. Mere priority 
of occupancy of running water, without such consent or grant, con- 
fers no exclusive right. Tyler vs. Wilkinson, 4 Mason’s R. 401. 

But the defendant in error asks—and the Court below, when 
it repelled the evidence of damage, put the same question—shall 
the plaintiff, while he neglects to put to any valuable purpose, a 
privilege common to both, act the dog in the manger, and prevent 
the defendants in the enjoyment of a valuable privilege on their 
own land? Judge Story in effect has answered this question, 
where he says, “ But if there should not be water enough for the 
progressive wants of all, the riparian proprietor should reserve to 
himself the power of future apy ropriation to his own exclusive use. 
But the presumption of an absolute and controlling power over 
the whole flow, in the riparian proprietor, as his wants or his will 
may influence his choice, would require the most irresistible facts 
to support it.” 4 Mason, 404. 
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The right or property, which the plaintiff in error complains 
the defendants have deprived him of, is an incorporeal right, or 
franchise, commonly called “a water power,” and the best au- 
thorities say that it consists of the difference of level between the 
surface where the water first touches his land, and the surface 
where it leaves it. Angell, 12. M’Calmont vs. Whitaker, 3 
Rawle’s R. 90. 

That no riparian proprietor has a right to change or alter that 
level, to our prejudice or injury, whether he be abuve, below, or 
collateral, we refer to Angell,12. 4 Mason’s R. 400. 6 East’s 
R. 206. 1 Sim. & Stur. 203. 23 Eng. C. L. R.76. 27 i. 11. 
2 Dev. & Bat.50. 13 Mass.507. 13 J. BR. 217. 

As the plaintiff was not in the immediate use of this franchise, 
or “ difference of level,” its value consisted mainly, in its prospec- 
tive worth, when the plaintiff might either wish to appropriate it 
to machinery, or to sell it with the land on which it is situated. 
The effort, therefore, which he made in the Court below, was not to 
prove an immediate injury, but a prospective or future damage, 
and which the Court prohibited. That the Court herein erred, 
and that we were entitled to prove prospective or future damage, 
although we had sustained none in presenti, we refer to Angell, 
70,71. 9 Saunders’ R.175. Cross vs. Lewis, 2 Barn. & Cr. 686. 
9 Eng. Com. L. R. 223. Wells vs. Pearcy, 27 Eng. C. L. R. 492. 
Whipple vs. The Cumberland Manufacturing Co. 2 Story’s R. 664. 
Mc Calmont vs. Whitaker, 3 Rawle’s R.90. Angell, 170,171. 

“ The plaintiff’s premises,” says Chief Justice Tindal in Wells 
vs. Pearey, “ would sell for less whilst the tunnel is in existence, ii 
now put up to sale.” The voluntary suspension, by the plaintiff. 
of his exercise and enjoyment of a right, says he, can form no jus- 
tification to the defendants for preventing him from the possibil- 
ity of enjoying it. 

In respect to the right of the plaintiff to maintain the present 
suit, says Judge Story, in Whipple vs. Cum. Man. Co., it is not in- 
dispensable for him to show that the water is flowed back by the 
defendants, so as actually to obstruct and stop the operation of his 
mill. Indeed, continues the Judge, the principle of law goes 
much further; for every riparian proprietor is entitled to have the 
stream flow in its natural channel, as it has been accustomed to flow, 
without any obstruction by any mill, or a riparian proprietor be- 
low, on the same stream, unless the latter has acquired such a 
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right, by long use, or by purchase, or in some other mode which 
the law recognises as conferring a title on him. And if any mill 
or riparian proprietor below, on the same stream, does, without 
any such title, undertake to obstruct, or change the natural stream, 
then, although the riparian proprietor above cannot establish in 
proof, that he has suffered any substantial damage thereby, still 
he is entitled to nominal damages, as it is an invasion of his rights, 
and would, if acquiesced in, make the tort thus done to him, ri- 
pen into a right against the party. In short, that wherever a 
wrong is done to a right, the law imports that there is some dam- 
age to the right, and in the absence of any other proof of substan- 
tial damage, nominal damages will be given in support of the 
right. 2 Story’s R.664, 665. 

The Court further decided that in such actions, the plaintiff was 
entitled to recover, as damages, counsel fees and other expenses 
incurred in vindicating his right. 

We therefore maintain, from authority, that the plaintiff may 
sustain his action and recover, although he prove no specific injury 
or damage, if he prove his right has been infringed, so as to pre- 
vent a wrong ripening into right. That there exists a right, and 
that such a right has been invaded, is sufficient. And if an action 
should be delayed until actual damage could be proved, the de- 
fendant, by repeated invasions, might himself acquire a title which 
could not be successfully opposed, is the language of Mr. Angell, 
170, 171, and many other authorities. See Wells vs. Pearcy, 27 
Eng. C. L. R. 492. Wells vs. Watling, 2 Bl. R. 1233, and note. 
1 Wm. Saund. R.346. Webb vs. The Portland Man. Co. 3 Sum- 
ner’s R.196. Whipple vs. The Cum. Man. Co. 2 Story’s R. 664-5. 

That an incorporeal right or mill privilege in water power, is 
as much property, and as much under the protection of the law 
as any other right, see 3 Sumn. R.194. Ashby vs. White, 2 Lord 
Ray. 938. Smith’s Lead. Ca. 165. 3 Rawle’s R. 90. 

That such right or franchise, does not depend for protection on 
the erection of a mill, or other exercise or use of it, but is equal- 
ly under the protection of the law, like other property, whether 
in use or not, see Angell, 25,26. 1Saund. R.346. 27 Eng. C. L. 
R. 492. 3 Sumn. R.193. 2 Stor. R. 665. 3 Rawle’s R.90. 

The consequence of these general principles, applicable to all 
riparian proprietors, is, says Mr. Angell, 13, that “ where a river 
divides two estates, the owner of neither can carry off any part 
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of the water, without the consent of the opposite riparian owner,” 
and by parity of reason, he can not increase or obstruct the water. 

The demurrer of the defendants to the plaintiff’s declaration, 
in the court below, puts their defence on the ground that they are 
tenants in common with the plaintiff. Doubtless the learned 
counsel who thus demurred, did it without reflection. They are 
nothing more nor less than riparian proprietors. They doubtless 
have a right to the use of the water in the stream, as it flows in 
its natural channel, in common with the plaintiff, but this does not 
constitute them tenantsincommon. They have no other or great- 
er rights in the stream, as riparian owners opposite to the plain- 
tiff, than they would have if such owners were above or below, see 
13 J. R.212. Mason’s R.397 to 413. 3 Sumn. R.189. In either 
case they are entitled to the common use of the water, as it flows 
upon or by their land, in its natural channel, and in neither case 
can they encroach beyond the plaintiff’s line, whether within or 
out ef the channel. The Court below seemed to sanction the 
idea conveyed in the demurrer, by holding that the channel of the 
stream, and not the use of the water, was common to each. This 
is in no case true, except in navigable rivers; and then they are 
common to all only as public highways. But even if they were 
tenants in common, their demurrer would not present a valid de- 
fence, for al! the authorities hold that one joint tenant, or tenant 
in common, may have an action against his co-tenant, for disturb- 
ance of the common right, or for wrongful ouster. 

The record shows that by a former recovery, plaintiff had final- 
ly settled in his favor all the questions here in judgment, and had 
he not waived it in the court below, that recovery would be an ef- 
fectual estoppel to any further discussion of those questions any 
where, between the same parties, so long as that recovery stands 
unreversed and unimpeached. But as it was not interposed, and 
insisted on below, it cannot be here. And perhaps it is well that 
these important questions should be thusearly settled by this Court. 


By the Court—W arner, J. delivering the opinion. 


This was an action of trespass on the case, for backing the wa- 
ter in the Tussehaw Creek, by means of a dam erected by the de- 
fendants, whereby the plaintiff’s mill shoal was overflowed. 

The plaintiff and the defendants are riparian proprietors, the 
plaintiff owning the land on one side of the Creek, and the de- 
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fendants on the other side, where the shoal, alleged to have been 
overflowed, is located. The defendants erected a mill-dam on the 
Creek below the shoal, on their own land, they being the owners 
of the land on both sides of the Creek, at the place where the 
dam is built. The dam, however, raises the water in the natural 
channel of the stream, and throws it back on the shoal, to the 
depth of ten or eleven inches; that is, the water in the natural 
channel of the creek, where the plaintiff and defendants are rip- 
arian proprietors, is raised by means of the dam, ten or eleven in- 
ches above the natural flow and current of the waterin the stream, 
as it was wont to flow, before the erection of the dam by the defen- 
dants. On the trial of the cause, the plaintiff offered testimony, to 
prove the value of the plaintiff’s mill-shoal when not overflowed, and 
its present value; also, the plaintiff offered to prove on the trial, what 
the value of the shoal was, previous to the erection of the defen- 
dant’s dam, and what was the value of it when the witness saw 
it ; and that the effect of the back-water on the shoal, was to ren- 
der it valueless to the plaintiff. The plaintiff, also, offered to prove 
-on the trial, how much the plaintiff had been damaged by the 
obstruction of the water on his mill-shoal; which testimony, so 
offered, was rejected by the Court, on the ground, as we under- 
stand from the record, that the defendants, by their dam, had not 
thrown the water out of the natural channel of the creek, and 
consequently the plaintiff was not entitled to recover damage; to 
which decision of the Court the plaintiff excepted. 

After stating the facts of the case, the Court below charged the 
jury that “the plaintiff is not entitled to any damage for simply 
raising the water in the natural channel of the stream, so long as 
the water continues to be confined by its banks to the natural 
channel; but if, by raising the water by a dam upon his own land, 
he throws the water out of the natural channel of the stream, the 
party whose land is overflowed, is entitled to damage. You will, 
therefore, enquire whether the defendants have, by their dam, 
thrown back the water, and whether it has been thus thrown out 
of the natural channel, upon the land of the plaintiff; if so, the 
plaintiff is entitled to recover.’ To which charge of the Court 
the plaintiff excepted. The error assigned is based mainly on 
the two foregoing exceptions, although there are other exceptions 
to the rejection of testimony, apparent on the face of the record, 
but which were not insisted on in the argument before this Court; 
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our judgment will therefore be confined to the points made and 
urged on the argument growing out of. the assignment of errors, 
predicated on the foregoing exceptions. 

[1.] What are the rights and privileges of riparian proprietors 
of lands, bordering on streams, above the ebb and flow of tide 
water? Whenthere are two opposite riparian proprietors, each 
owns that portion of the bed of the river or creek, which is ad- 
joining his land, usque ad filum aqua, or in other words, to the 
thread, or central line of the stream; and if hydraulic works be 
erected on both banks, each is entitled to use an equal share of 
the water. The water can only be used by each as an entire 
stream in its natural channel ; for, of the property in the water, 
there can be no severance. Angell on Water Courses, 4. Ar- 
thur vs. Case, 1st Paige’s Rep.447. Vanderberg vs. Van Bergen, 
13th John, Rep. 217. Exparte Jennings, 6th Cowen’s, Rep. 518. 
And see the valuable note on page 536. Every proprietor of lands, 
says Chancellor Kent, on the banks of a river, has, naturally, an 
equal right to the use of the water which flows in the stream ad- 
jacent to his lands, as it was wont to run, (cwrrere solebat,) without 
diminution or alteration. No proprietor has a right to use the 
water, to the prejudice of other proprietors, above or below him, 
unless he has a prior right to divert it, or a title to some exclu- 
sive enjoyment. He has no property in the water itself, but a 
simple usufruct while it passes along. Aguacurrit et debet curre- 
re, is the language of the law. Without the consent of the ad- 
joining proprietors, he cannot divert or diminish the quantity 
of water, which would otherwise descend to the proprietors be- 
low, nor throw the water back on the proprietors above, without 
a grant or an uninterrupted enjoyment of twenty years, which is 
evidence of it. 3d Kent’s Com. 439. In Wright vs. Howard, 1st 
Sim. and Stuart’s Rep.190, Sir John Leach states the law which 
governs the rights of riparian proprietors, with great force and 
accuracy. “Prima facie, (says the learned judge,) the proprietor 
of each bank of a stream is the proprietor of half the land cover- 
ed by the stream ; but there is no property in the water. Every 
proprietor has an equal right to use the water which flows in the 
stream ; and, consequently, no proprietor can have the right to 
use the water to the prejudice of any other proprietor, without 
the consent of the other proprietors, who may be affected by his 
operations; no proprietor can either diminish the quantity of wa- 
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ter, which would otherwise descend to the proprietors below, nor 
throw the water hack on the proprietors above. Every proprietor 
who claims a right, either to throw the water back above, or to di- 
minish the quantity of water which is to descend below, must, in 
order to maintain his claim, either prove an actual grant or 
license from the proprietors affected by his operations, or must 
prove an uninterrupted enjoyment of twenty years, which term 
of twenty years is now adopted upon a principle of general con- 
venience, as affording conclusive presumption of a grant.” In 
Mason vs, Hill, 27th English Com. Law Rep. 22, the case of 
Wright vs. Howard is cited with marked approbation by Chief 
Justice Denman, who delivered the judgment of the Court of 
King’s Bench, and who refers to it as the “luminous judgment” 
of the Master of the Rolls. The plaintiff, then, as the riparian 
proprietor, was the owner of the land to the middle or centre of 
the Tussehaw Creek, including the shoal. One half of the land 
covered by the water of the creek, as it was wont to flow in its 
natural channel, including the shoal therein, was the separate prop- 
erty of the plaintiff; the defendants, as riparian proprietors, be- 
ing entitled to the other half, in like manner as the plaintiff. 
Each proprietor of the land on the banks of the creek, has a nat- 
ural and equal right to the use of the water which flows therein 
as it was wont to run, without diminution or alteration. Neith- 
er party has the right to use the water in the creek, to the preju- 
dice of the other. The plaintiff cannot divert or diminish the 
quantity of water which would naturally flow in the stream, so 
as to prejudice the rights of the defendants, without their con- 
sent; nor can the defendants, without the consent of the p!ain- 
tiff, throw the water back upon him to his injury, for it is his 
right to have the water run in the channel of the stream as God 
made it to run. 

[2.] Each riparian proprietor is entitled to a reasonable use of 
the water, for domestic, agricultural and manufacturing purpos- 
es; provided, that in making such use, he does not work a mate- 
rial énjury to the other proprietors. The defendants have appro- 
priated the water for the use of their mill on their own land, and 
the question is, whether they have done so, without injury to the 
legal rights of the plaintiff. The record shows, that the water in 
the channel of the creek, along which the plaintiff and defend- 
ants are riparian proprietors, is raised by the defendant’s dam 
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ten or eleven inches above its natural level, and that the plain- 
tiff’s mill-shoal is drowned to that extent. Does the law, inde- 
pendent of proof of special damages, (for we will now consider 
the question independent of the proof offered to shew damages,) 
give, the plaintiff a right of action against the defendants? 

The plaintiff, as we have already shown, is the owner of the 
land bordering upon, and to the centre of the stream, including 
half the mill shoal. It is Ais property, and he has the indisputable 
right to enjoy it, and to appropriate it to any use he may think 
proper, not inconsistent with the rights of others; it is a part of 
his frechold estate. Have the defendants the legal right, as ripa- 
rian proprietors, to throw the water back upon the plaintiff in the 
channel of the creek, and thus convert a running stream into a 
stagnant pool, by means of the erection of their dam, although 
the water is not thrown out of the natural banks of the stream ? 
We think they have not such right, either upon principle or au- 
thority. It is true, a riparian proprietor has the right to use the 
water in the stream, as it was wont to flow, but he has no 
right to use it in such manner as to alter or change the flow or 
current of the stream, to the imjury of another proprietor. The 
principle of the Common Law is, that a man must so use his own 
as not to injure others. “ Sie utere tuo ut alienum non ledas.”— 
As the owner of the land to the middle of the stream, the 
plaintiff has the right to the middle of the shoal to that extent, 
with the water running over it as it was wont to run, in its natu- 
ral state ; and when the defendants, by their dam, prevent it from 
so running, they deprive him of a right which the law gives him. 
The plaintiff has the right to use the bank ofthe stream, down to 
the water, in its natural current, for every lawful purpose; he 
has the right to have the water flow over his shoal, and along the 
channel of the stream, in its natural course ; he has the right to 
erect his dwelling house on the bank of the stream,and enjoy the 
pleasure of seeing the water flow rapidly over its shoaly bed.— 
The plaintiff has the right to the enjoyment of all the springs 
which may issue from the bank of the stream, between the water 
in its natural current, and where it is overflowed in consequence 
of the defendant’s dam. He is also entitled to all the marl and 
minerals which may be found there—and he has the right to ex- 
amine there for such objects, if he thinks proper to do so; but 
the defendants, by means of their dam, prevent the water from 
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flowing in its natural course; they cause the water to overflow a 
portion of iis soil, by raising the water ten or eleven inches with- 
in the banks of the stream—they render the bank of the stream 
unfit for the erection of a dwelling, by creating a stagnant pool, 
fcr the generation of poisonous reptiles and noxious insects—they 
have, by means of their dam, invaded his property and deprived 
him from exercising dominion over it, and enjoying it in as full 
and ample manner as of right he is entitled to do; and they do 
this without any pretended license or authority from the plaintiff, 
whose rights are thus invaded. In the case of Webbs vs. The 
Portland Manufacturing Company, 3 Sumner’s Report, 189, Mr. 
Justice Story, after reviewing the authorities as to the rights of 
riparian proprietors, says: “The same principle applies to the 
owners of mills on astream. They have an undoubted right to 
the flow of the water, as it has been accustomed of right, and nat- 
urally to flow, to their respective mills. The proprietor above 
has no right to divert, or unreasonably to retard this natural flow 
to the mills below; and no proprietor below, has a right to re- 
tard or turn it back upon the mills above, to the prejudice of the 
rights of the proprietors thereof. This is clearly established by the 
authorities already cited; the only distinction between them be- 
ing, that the right of a riparian proprietor arises by mere opera- 
tion of law, as an incident to his ownership of the bank—and 
that of a mill-owner, as an incident to his mill.” Our judgment, 
therefore, is, that the defendants, as riparian proprietors, have hot 
the right, by the erection of the dam on their own land, to raise 
the water in the channel of the creek, so as to drown the plain- 
tiff’s shoal in the manner stated in the record. Tyler vs. Wilker- 
son, 4 Mason’s Rep. 397. Blanchard vs. Baker, 8 Greenleaf’s 
Rep. 253. Omelvany vs. Jaggers, 2 Hill’s S. Carolina Rep, 634. 
Pugh vs. Wheeler, 2 Dev. § Battle Rep. 50. 

[3.] Have the defendants the right to throw back the wa- 
ter on the plaintiff’s shoal, on the ground of prior occupancy ? 
It was urged on the argument, that the defendants having 
first appropriated the water by building their mill, had the right 
to water sufficient to work their wheels ; notwithstanding they 
might by such appropriation and occupation, render useless the 
privilege of any one above or below them, on the same stream, 
and there is some dicta and authority in the books, which go to 
that extent. The case of Hatch vs. Dwight et al, 17 Mass. Rep. 
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289, is one. If, however, this should be held to be the law, it 
would, in our judgment, as stated by Mr. Angell, overturn and 
throw to the ground the fundamental principles relating to run- 
ning water and all the leading cases respecting the usufructuary 
rights of riparian proprietors. Angell on Water Courses, 22. 
Why should a riparian proprietor, because he has a reasonable 
use of the water as it flows in the natural current of the stream, 
be allowed to trespass on the property of another, by throwing 
the water back upon his mill or shoal, and thereby render it val- 
ueless to the owner! Upon what principle, either of law or mor- 
als, cansucha right be maintained? Certainly not on the ground 
of his being a riparian proprietor, for we have already shewn, in 
that character, he has no right to use the water to the prejudice 
of another proprietor. 

If this principle can be maintained, then, the defendants as ri- 
parian proprietors, can by their own act of appropriating the wa- 
ter first, to the purposes of their mill, wholly defeat and destroy 
the right of the plaintiff to his shoal as a riparian proprietor; his 
title to this valuable species of property, is made dependent on the 
act and will of the defendants. They first appropriate the water 
in the stream, and flow it back on the land of the plaintiff, and af- 
ter the expiration of seven years, the period prescribed by the 
Statute of Limitations, they will acquire a prescriptive right to 
throw back the water on the plaintiff’s land, and thus his title to 
his property, is entirely defeated and destroyed. 

The throwing back the water upon the proprietor above, by 
the proprietor below, is a violation of the fundamental principles 
of the law, which govern the rights of riparian owners; and 
prior occupation does not authorise the defendants so to use the 
water as to prejudice and destroy the rights of the plaintiff to 
his property. The act of throwing back the water on the prop- 
erty of the piaintiff is a wrong—an act of usurpation on the part 
of the defendants, and usurpation does not justify itself. This 
question, however, has been thoroughly discussed and settled,both in 
the English and American Courts—that occupancy, without grant 
or license, gives no right to divert or throw back the water inthe 
stream, to the prejudice of other proprietors, unless such occu- 
pancy has existed for a period of time which would give the oc- 
cupant a prescriptive right, under the statute of limitations. Ma- 
son vs. Hill, et al 27 English Com. Law Rep. 1. Platt vs. John- 
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son, 15 John. Rep. 213. Merritt vs. Brinkerhoff, 17 John. Rep. 
320. Tyler vs. Wilkinson, 4 Mason’s Rep. 401. Pugh vs. 
Wheeler, 2 Dev. & Battle’s Rep. 50. Omelvany vs. Jaggers, 2 
Hiil’s Carolina Rep. 634. 

[4.] Let us examine more closely, the right of the plaintiff to 
recover damages of the defendants in this action, for this zxvasion 
of his right. 'Trespass on the case, is an action for the recovery 
of damages, for acts unaccompanied with force, and which in 
their consequences only are injurious; for though an act may be 
in itself lawful, yet, ifin its effects or consequences, it is productive 
of any injury to another, it subjects the party to this action: as 
where the defendant put up a spout on his own premises, which 
was an act lawful in itself, but when it produced an imjury to the 
plaintiff, by conveying the water into his yard, trespass on the 
case was adjudged to lie, for such consequential injury. 2 Es- 
pinasse, 598. I find one case reported in 1 Richardson’s Rep. 
445, Garrett vs. McKie, in which the majority of the Court held, 
that an action on the case-by one riparian proprietor, of an unnav- 
igable stream, against another, for erecting a dam on the stream, 
whereby the water in the channel of the creek, is raised along the 
plaintiff’s land, above its natural level, cannot be sustained, with- 
out proof of special damage. Mv. Justice O’ Neal, who delivered 
the judgment of the Court in that case, concedes that in cases for 
throwing back water in the channel of a stream, the party claim- 
ing to recover, may state and prove some special injury resulting 
from it—“ Such as deepening and rendering dangerous a ford 
which he was accustomed to use, or drowning a shoal which might 
be useful as a site for machinery, or preventing or retarding the 
operation of a mill or other machinery.” The position maintained 
by the Court in that case is, that the flowing back the water in 
the natural channel of the creek, is not per se actionable in law, 
without proof of some special damage sustamed by the plaintiff. 

The very high respect entertained for that Court, has induced 
us to examine this question more fully than we otherwise should 
have done; and yet, we have not been able to bring our minds 
to the same conclusion. We concur in opinion with Mr. Justice 
Evans, who dissented from the judgment of the Court, that the 
overflowing of the land of a viparian proprietor, within the banks 
of the stream, is an wyury to the rights of the party whose property 
is so overflowed, for which the law will imply damage, and give 
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a right of action. ‘I'-e law, as we have already seen, prohibits 
one riparian proprietor from throwing back the water in the 
channel of the stream, to the prejudice of the rights of another. 
Whenever the Common Law gives a right or prohibits an injury, 
it also gives a remedy, by action. 3 Bl. Com. 123. But it is 
said, there must be some perceptible damage shown, to entitle the 
plaintiff to recover; that injury without damage, is not actionable. 
The reply to that argument is, that the act of the defendants 
throwing back the water on the plaintiff’s land, in the stream, is 
an invasion of his right to exercise the control and dominion over 
his property—and according to our understanding of the princi- 
ples of the Common Law, whenever there has been an illegal in- 
vasion of the rights of another, it is an ¢njury, for which he is en- 
titled to a remedy by an action. ‘There does exist a class of ca- 
ses to which the maxim, damnum absque injuria, may properly be 
applied, but they are not such,as where there has been a direct 
invasion of personal rights, or the rights of property. 

Where a man sets up a ew mill or school, in the neighborhood 
of an ancient one, an action will not lie, though a damage may 
thence accrue to the former mill or school; for such rivalship is 
of public benefit and advantage, and it is damnum absque injuria. 
2 Espinasse, 642. The Common Law gives a prompt and ef- 
ficient remedy for the redress of a// wrongs and injuries, to the 
person and property of the citizen, so as to preserve the peace 
and harmony of society, and thereby prevent a resort to force. 
Every man should know and feel, that a// his rights are under 
the protection of the law. In Ashley vs. White, 2 Lord Ray- 
mond, 953, Lord Holt said, “ If the plaintiff has a right, he must 
of necessity have a means to vindicate and maintain it, and a rem- 
edy, if he is injured in the enjoyment of it; and indeed, it is a 
vain thing to imagine a right without a remedy ; for want of right 
and want of remedy are reciprocal.” 

In Hunt vs. Denman, Croke Jac. 478, the lessor brought an ac- 
tion against the lessee, for disturbing him from entering into the 
house leased, in order to view it and to see whether any waste 
was committed: and it was held that the action will lay, though 
no waste was committed, and no actual damage done ; for the les- 
sor had a right so to enter, and the hindering of him was an in- 
jury to that right, for which he might maintain an action. So in 
Wells vs. Watling, 2 Black. Rep. 1238, where the plaintiff 
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brought his action for a surcharge of his Common ; it was held, he 
need not show that he had actually turned any cattle on the Com- 
mon, at the time of the surcharge laid: it is sufficient to show, 
that by the number turned in by defendant, he could not have 
enjoyed his Common in so ample manner as he was entitled. In 
Patrick vs. Greenway, cited by Mr. Sergeant Williams, 1 Saun- 
ders’ Rep. 346, which was an action for fishing in the plaintiff’s 
several fishery, it appeared in evidence, that the defendant fished 
there, but did not take any fish—neither was it alleged in the de- 
claration, that the defendant caught any fish—the plaintiff obtain- 
ed a verdict, which the defendant moved to set aside, but the 
Court refused even a rule to shew cause, upon the ground, that 
the act of fishing was not only an infringement of the plaintiff’s 
right, but would hereafter be evidence of an using, and exercising 
of the right by the defendant, if such an act were overlooked. 

In Hobson vs. Todd, 4 Term Rep. 73, which was an action on 
the case for surcharging the Common, Butler, J. said, “ the only 
question then is, whether avy injury has been done.by the defen- 
dant, to the plaintiff. Here he is a wrong-doer, and the plaintiff is 
entitled to an action, without proving any specific damage. There 
is also another ground on which this action may be supported, 
which is, the 77ght has been injured, and if a commoner cannot 
bring such an action as this, because his cattle had grass enough 
to prevent them from starving, he must permit a wrong-doer like 
the defendant, to gain a right by the length of possession.” If 
there had been no perceptible damage done the plaintiff, by the 
defendants throwing back the water upon his land, and shoal, in 
the channel of the creek, there was an imjury done to his right, 
and shall the defendants, as wrong-doers, be permitted to acquire 
a prescriptive title, to enjoy the plaintiff’s property, for their own 
benefit, under the statute of limitations? In the great case of 
Millar vs. Taylor, 4 Burrow’s Rep. 2344, Mr. Justice Aston cites 
a case from the year book of 12th Henry VIII, in which there 
was a great dispute, whether an action would lie for taking away 
a bloodhound, whether it was to be considered as property. It 
was argued, the dog was of no value, nor profit, but for pleasure; 
that felony could not be committed of it, consequently not trespass; 
that a dog was not ¢itheab/e, &c. But upon what principles, asks 
Mr. Justice Aston, did the Court determine the action lay ? Upon 
these—‘“ That where any wrong or damage is done to a man, the 
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law gives him a remedy : that if it was only a thing for pleasure ; 
yet, it was sufficient ; as a popinjay, which sings and refreshes my 
spirits ; that it was not lawful to take him against my will.” Af- 
ter reviewing the cases, that learned Judge says—“ the Common 
Law being founded on such principles as have been laid down, 
and which are avowed by the above authorities, the remedy by 
action upon the case is suited to every wrong and grievance that 
the subject may suffer, from a special invasion of his right.” In 
Omelvany vs. Jaggers, 2 Hill’s Rep. before cited, Chancellor 
Harper says: “ It may be observed, that water cannot be thrown 
back on the land of the proprietor above, without overflowing his 
soil; and though the water still remain within its natural chan- 
nel, being only raised to a greater height upon the banks; yet, 
still it is in strictness an invasion of the proprietor’s soil, over which, 
on general principles of law, he has the exclusive right of dominion.” 

In Bowen vs. Hill, 27 Eng. Com. Law Rep. 489, the defend- 
ants erected a bridge and tunnel on their own land, across a nav- 
igable drain, which passed from the river Nene through the de- 
fendants’ close up to the close of the plaintiff; the drain above the 
obstruction erected by the defendant had been so obstructed by 
the accumulation of mud in it, for sixteen years, that no barge 
could pass along it, and the plaintiff had not, and could not use 
it. The Court held, however, that it was the right of the plain- 
tiff to navigate it, provided he should think proper to remove the 
mud, and that the voluntary suspension by the plaintiff, of the ex- 
ercise and enjoyment of a right, did not form any justification to 
the defendant for preventing him from the possibility of enjoy- 
ing it. Although the plaintiff had not sustained any specific dam- 
age by the obstruction erected by the defendant; yet he invaded 
the plaintiff’s right ; and the Court held he was entitled to recov- 
er nominal damages for the protection of that right; otherwise 
his right might be entirely destroyed by lapse of time, and the 
defendant acquire a right by his adverse enjoyment. 

In Webb vs. the Portland Manufacturing Company, 3 Sumner’s 
Rep. 192, Mr. Justice Story discusses the question of injury with- 
out damage, in so clear and satisfactory a manner, that we feel 
entirely persuaded that all who love and reverence the prin- 
ciples of the common law, will be gratified to see them vindi- 
cated and maintained by one whose profound learning and 
wisdom in his profession has commanded the universal ap- 
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probation of his countrymen. Speaking with regard to the di- 

version or obstruction of water in a stream, he says: “ As to the 

first question, I can very well understand that no action lies in a 
” 4 





case where there is damnum absque injuria, that is, where there 
is a damage done without any wrong, or violation of any right of 
the plaintiff. But I am not able to understand how it can cor- 
rectly be said, in a legal sense, that an action will not lie, even in 
case of a wrong or violation of a right, unless it is followed by 
some perceptible damage which can be established as a matter 
of fact ; in other words, that imjuria sine damno is not actionable. 
On the contrary, from my earliest reading, I have considered it 
laid up among the very elements of the common law, that wher- 
ever there is a wrong, there is a remedy to redress it; and that ev- 
ery injury imports damage in the nature of it; and if no other 
damage is established, the party injured is entitled toa verdict for 
nominal damages. A fortiori, this doctrine applies where there 
is not only a violation of a right of the plaintiff, but the act of the 
defendant, if continued, may become the foundation, by lapse of 
time, of an adverse right in the defendant; for then it assumes 
the character, not merely of a violation of a right, tending to di- 
minish its value, but it goes to the absolute destruction and extin- 
guishment of it. Under such circumstances, unless the party in- 
jured can protect his right from such violation by an action, it is 
plain that it may be lost or destroyed without any possible reme- 
dialredress. In my judgment, the common law countenances zo 
such inconsistency ; not to call it by astronger name. Actual per- 
ceptible damage, is not indispensable as the foundation of an ac- 
tion. The law tolerates no further inquiry, than whether there 
has been the violation of a right ; if so, the party injured is enti- 
tled to maintain his action for nominal damages, im vindication of 
his right, if no other damages are fit and proper, to remunerate 
him. 

The plaintiff, however, as it appears by the record, offered to 
prove the value of the shoal, before is was submerged by the back- 
water thrown upon it in consequence of the defendants’ mill-dam 
and its value in its submerged condition; also offered to prove 
the damage done the plaintiff’s mill-shoal in consequence of the 
back-water, which evidence so offered, was rejected by the Court. 
We are of the opinion, that the evidence offered to prove the 
damage sustained by the plaintiff, ought to have been admitted, as 
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the verdict of the jury must necessarily be regulated by the ex- 
tent to which the property of the plaintiff was damnified, by 
throwing the water back upon his shoal by the dam of the defen- 
dants. Our judgment, therefore, is, updn the facts presented by 
the record in this case, that the plaintiff is the owner of the land 
to the centre of the Tussehaw Creek, as the same flows in its nat- 
ural channel, which necessarily includes one-half of the mill-shoal 
situated therein ; that the defendants, as riparian proprietors of 
the other side of the creek, have the right to a reasonable use of 
the water, as it flows along in the natural channel thereof, for 
domestic, agricultural and manufacturing purposes; provided, 
that in making such use, they do not prejudice or injure the rights 
of the plaintiff tohis property. The altering and obstructing the 
natural flow of the water in the channel of the creek, by means 
of the defendants’ dam, whereby the water is thrown back upon 
the land and mill-shoal of the plaintiff ix the natural channel of the 
creek, as stated in the record, is an injury to, and an invasion of 
the plaintiff’s right of property to his land, bordering upon, and 
situated in the natural channel of the stream to the central line 
thereof; and that for such injury and invasion of the plaintiff’s 
right of property, by the defendants, he is entitled to maintain an 
action against them, and to recover nominal damages for the pro- 
tection of that right, ifno perceptible damage shall be proved on 
the trial ; that prior occupation of the water by the defendants, 
does not give them the right, either to divert the water from the 
plaintiff’s land in the natural channel of the stream, or to throw 
the water back upon his land therein, without a grant or license 
from the plaintiff'so to do, unless they have been in the peaceable 
enjoyment of the easement claimed, for a period of time, which 
would give them a right, under the Statute of Limitations, and 
that the testimony offered by the plaintiff to prove the actual dam- 
age sustained by him in consequence of throwing back the water 
upon his mill-shoal, ought to have been admitted; therefore, 

Let the judgment of the Court below be reversed, and a new 
trial granted. 
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No. 30.—Rosert Cotuins, plaintiff in error, vs. James A. Ever- 
ETT, defendant in error. 


[1.] A promissory note is made by A, payable to B, or order, and indorsed at 
the time of its execution by C—Held, that according to the Common Law, 
the legal import of the note is, to make C liable as second indorser. 

[2.] Heid, that parol testimony is not admissible in a suit by B, against C, to 
show that C agreed to be liable to the plaintiff as surety, or original promissor. 

[3.] Hed, also, that in a suit upon such a note, by B against C,—C is liable to 

B as a surety, under the Act of December, 1826. 


Assumpsit. From Bibb Superior Court. Tried before Judge 
Fioyp, November Term, 1847. 


The action was brought by Everett against Collins, in the Court 
below, upon the indorsement of Collins upon the following note : 
“ $4000. “Macon, Jan. 1, 1842. 

“Twelve months after date, I promise to pay James A. Ever- 
“ett, or order, four thousand dollars, for value received, with in- 
“terest from date.” (signed) “J. G. Moore.” 

(Indorsed) “ Rosert Couns.” 

The declaration contained three counts, the first charging Col- 
lins as security under the Act of 1826; the second charging him 
as a guarantor ; and the third asa joint maker. 

Collins pleaded non assumpsit, and several other pleas unne- 
cessary here to recite. 

Uponthe trial below,when the counsel for Everett offered the note 
in evidence, it was objected, on the part of Collins, on the ground 
that the note did not sustain either count, and urged that parol 
testimony was not admissible to vary its legal import ; whereup- 
onthe Court below admitted the note in evidence to the Jury, un- 
der the first and third counts. The second count was stricken 
out of the record. 

Parol testimony was then offered and admitted on the part of 
Everett, which proved the admissions of Collins, that the note was 
given by Moore for bank stock bought by Moore of Everett. The 
inference from the testimony was, that the note was indorsed by 
Collins before it was delivered to Everett. 

The testimony having closed, the Court instructed the Jury 
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that if Collins indorsed the note before it was delivered to Ever- 
ett, without any further explanation of his liability, they should 
find for Everett, for the contract was not complete until the note 
was delivered, and Collins might be treated as a joint maker, or 
as security, and the writing of his name upon the back of the note, 
as effectually bound as if written in the face of it. That if 
Collins was interested in the original consideration, then he was 
liable as a joint maker; if not, then as security. But if the Ju- 
ry believed from the evidence that Collins did not write his name 
on the back of the note until after the delivery of it to Everett, 
then they should find for Collins. 

To which admission of parol testimony, and the charge of the 
Court, the counsel for Collins excepted. 

Upon these exceptions the error was assigned. 


Coxe and Rutuerrorp, for the plaintiff in error. 


Hunter and Gresuam, for defendant in error. 


ArcuMeENT or Mr. Rutuerrorp.—The action below, was by Ev- 
erett, payee, vs. Collins, sole and blank indorser on the note, pay- 


able to “ order.” (See the copy in History of case.) 

The declaration went to the jury with two counts—one charging 
as joint maker, and one as surety, (security) under our act of 1826. 
The guarantor count stricken out, and not excepted to. 

The errors assigned will appear in their order. 


PretiminaRy Remark.—There is xo count, except upon the 
note, as an instrument ; both rely upon its legal effect. 

The question is not here raised, whether the note is evidence 
under a special count on the consideration. 

Before Stat. Anne, (3 and 4,) Ld. Holt and others denied that 
an action lay at C. L.on a note, even between original parties, 
(Ch. B. 549. 2 Ld. Ray. 758,) though this was then allowed by 
the custom of merchants, both as to bills and notes. Jd. 

It is certain that before the Stat. Anne, a note was not trans- 
ferrable, even by indorsement. Ch. B.549. 9 B. & C. 215. 
Hence, the passage of that Stat. Ch. B. 549. Story P. N. §6. 

The payee is in law “a party” to a note, without his name be- 
ing actually on the note. Story P. N. §4, calls maker and payee 
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the two original parties. This must be so; it requires two to 
bargain; payee receives the note from maker, and is then a 


party. 
I. AssiIGNMENT.—It was error to receive the note, because 
its legal effect, (if it bind Collins in any event,) is only to charge 
him as 2d indorser to a proper /egal holder, and does not import 
a liability to Everett at all. 

The holder of negotiable note may write over first or any 
blank indorsement, a special order to pay himself, or to “his own 
order,” or to himself “only.” Story, P. N.§138. Do.on B.§207. 
3 Kent Lect. 44, p. 89. 

Where holder does this, he, ipso facto, discharges all interme- 
diate indorsers. Story, B.§207,8. Bay, B.ch.11, p.464. Chit. 
B. 628, 31. 2 Phil. Ev. (4 of notes,) 19. 

Now Everett is in precisely the same position of such a holder. 
Being payable to him “ or order,” and not by him indorsed, the 
law presumes that the ¢¢/e and interest in it has never passed 
out; that Collins never had any title, and could not convey any; 
at least, he could never be liable to a prior party; one who, by 


’ 


the essential theory of the law merchant, must have parted with 
all title and interest in the paper as a note ; and a note is never 
evidence that an indorser or payee has become the owner of it 
the second time. 4 7. R.470. 1H. Bl. 606,7. 2 B. & C.483. 
Ch. B. 29, 30. 5 Ad. §& Ell. 436. Bay, B. 48. 

The note does “ not, under the usage and custom,” imply any 
liability by Collins to Everett, and exclusive of the usage, plain- 
tiff (below) should have set out his cause specially; he must have 
set out and proved a consideration, (which the proof shows did not 
exist here). Ib. Ch. B. 29,0. 

The presumption of law in a case like ours, is, that Collins 
was to be bound as second indorser on such a note, and only as sec- 
ond indorser; i. e. after the payee. Story, P. N. §480. 480 2. 
(p. 559.) 

And this is the law, whether he indorsed first in point of time 
or not, or whether payee had indorsed at all. Jb. 12, J. R. 159. 
3 Hill, N. Y. &. 233. 7 Do.416. And this, though he knew the 
object was to secure a credit for the maker. 3 Hill, N. Y. 233. 

Payee of such note, hence, cannot recover at most on the note 
of indorser, 12 J. R. 159. 10 Do.224. Ch. B. 568. 2 B. & 
C. 483. Story, P. N.§128, n. 
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1st Counr.—And here we dispose entirely of the 1st Count, 
which charges Collins as security (surety) under our act of 1826. 
That act does not change the rights or position of any party on 
or to the note, (in cases contemplated by it,) except only as to 
dispensing with notice, and making indorsers suable in the same 
action with maker. 1 Kelly, 205, on p. 209. 

The plaintiff must be a plaintiff, who, before the Act of 1826, 
could sue defendant as indorser, defendant being liable as indors- 
er without the act, the act says he, epso facto, becomes surety. 

But the act does not create a liability, where there would have 
been no liability without it. Ha Gr. the act does not mean 
that a maker can sue an indorser. 

Now, it is not pretended that Collins is liable on the note as in- 
dorser to Everett, by the C. Law. Collins is not, by the usage 
and custom, mdorser to Everett, and if not liable as indorser, the 
Act of ’26 does not take effect. For if the act do not refer alone 
and exclusively to indorsers technically, then it leads to an absur- 
dity ; if it embrace every one who writes his name across a pa- 
per, and means that any such name on a note is liable indiscrimi- 
nately to every holder of the note, whether that holder be a prior 
indorser or not, or a prior party, as payee, or not; then, all is 
confusion and absurdity, and the maker could just as well sue a 
second indorser as any prior indorser could. We here speak of 
the legal import, without parol proof, which, as will be shewn, is 
inadmissible to change that import. 

2d Count.—Stricken out on the trial, (charging as guar 
antor.) 

3d Count.— The note alone does not sustain this count, because 
the law presumes defendant in such case was not interested in 
the consideration. 17 J. R. p. 329. 13 Do. 175. Story, P. N. 
§134, 476 n. 2. That fact must exist, ov it must appear that he 
agreed to sign as original promissor. 17 Wend. 215. 13 J. R. 
175. (Which*facts:were not here proved.) 

II. Assignment.—The note alone not being sufficient to charge 
Collins, parol testimony was illegal to add to or vary; and the rec- 
ord shows that there was none but parol testimony. Hence the 
no e never became legal evidence. 

Parol not to controvert a writing, (5 Rep. 26,) nor to show 
any different stipulations made at the time, or before. Ch. on 
Cont. 99. 1 Kelly, 12, on p. 18,9. 
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Same rule applies to balls and notes. Chit. Cont. 102, 3, 105, 6. 
1 C. M. & R. 703. 

An indorsement has a fired legal character, and merges all 
stipulations made before or then. 2 Hill, N. Y. R. 84. Ch. B. 
162,164. 2 Bar. & Cres. 483. Story, P. N. §458. 

To same point as toindorsers. 4 E.C.L. R.31. 

Everett being liable in legal presumption, prior to Collins, shall 
not be permitted to show by parol a contrary contract, made at 
the time, or before. 2 Bar. & Cres. 483. The contract sued 
on, having thus a legal import, it is not allowable to prove 
that Everett was mistaken in the legal import of the instrument. 

American Cases.—These alone embarrass the question at com- 
mon law. The New York cases are mostly with defendant, while 
many Massachusetts cases seem opposed, though Judge Story (a 
Massachusetts man) says the New York doctrine is the better. 
Story P. N. §134, §480, n. p. 559. 

But the Massachusetts cases, where the facts were strictly anal- 
agous, are not really opposed. They all required some fact to 
be proved, (as that the indorsement of defendant was prior to de- 
livery to plaintiff, (payee,) or that defendant was interested in 
the consideration,) before they applied the doctrine of legal im- 
port, which is begging the question, as to our point. Our point is, 
what is the legal import, wholly apart and independent of any 
proof whatever? For if the note by itself have a legal import, 
then, as already shown, that must govern, and cannot be changed 
by parol. See Story P. N. §§134, 476, n. 2,480. 3 Hill N. Y. 
233. 17 J. R. 329. 

But the Massachusetts cases are not opposed, because the doc- 
trine has been there finally confined to notes not negotiable. Sto- 
ry P. N. §476,n. 1, ruled by C. J. Parsons, 8 Pick. 423. 

The Massachusetts doctrine arose in a case not negotiable. 3 
Mass. R. 274, (Joselyn vs. Amis.) 

III. Asstgnment.—If parol evidence may sometimes be received 
to explain, and written testimony may even vary ; neither sort was 
lawful in this case, as plaintiff declared on the note solely as an in- 
strument, and had no special count to let in, varying testimony. 

The allegata and probata must agree. 1 Stra. 648. 2 Tuck. 
Com.148. 6 T.R.325. Plaintiff cannot declare on one contract, 
and prove another. Ib. 

“The facts must be so plainly, fully and distinctly set forth, as to 





MACON, FEBRUARY TERM, 1848. 271 


Collins vs. Everett. 








inform defendant of the grounds of the action.” 2 Kelly, 258. 
1 16.70. 1 Ch. Pl. 215. 

Cannot at the trial substitute a new agreement for the one de- 
clared on. 27 E. C. L. R. 525. 

If any part of the contract proved vary from that stated in the 
pleadings, the whole must fad. 1 Phil. Ev. 207-8. And this 
rule is applicable to bills and notes. Id. 3 B. & P.559. 4 T. 
R. 611. 

If a note is declared on by its legal effect, and there is any fail- 
ure, the note cannot be given in evidence. 2 Phil. Ev. 445. n. 3. 
7 Cranch, R. 208, in point. 

IV. AssigénmENT.—Admit that parol evidence was legal, still the 
Court erred in this charge: That Collins’ liability depended on the 
question, whether he indorsed before or after the note was delivered 
to Everett. That if before, though there “was no other explana- 
tion of his liability,’’ Collins was liable. 

Because in this the Jury were virtually told: They need not 
believe Collins interested in the consideration ; or that he intend- 
ed to bind himself as maker, or surety; or that he and Everett 
had any understanding about it. The charge assumes this posi- 
tion: Thatif one indorse a negotiable note, prior in point of time 
to payee’s receiving it, he thereby becomes liable to payee as 
original promissor, which we venture is without the authority of 
a single case in the range of the books, where the point was made 
and decided in the cause. See even the Massachusetts cases. 11 
Mass. R. 436,440. See also 13 J.R.175. 17 Wend. 215. Story 
P. N. §476, n. 2, 480. 

Such indorser, though prior in time, is presumed to be liable on. 
ly as second indorser, and Judge Story says this is the weight of 
authority. Story P. N.§134, 480, (p. 559,) n. 

V. AssigNmMENT.—The Court erred in charging, that “the con- 
tract of Collins was not complete until the note was delivered to 
Everett.” 

Delivery to payee not necessary to vest legal interest. Ch. B. 
195, 255. 5 Hast, 477. 

Indorsement biuds, though indorser actually die before the date. 
Ch. B.240. 13 East, 517. 2 Maule § Sel. 90. To same point, 
Story, P. N.§122. 5 Cranch, 142. 

Ifsaid that this charge of the Court was not necessary—was only 
as a reason, the reply is, “ if it might have affected the finding, it is 
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ground for error. 9 Cowen, 674. 3 Hill, N. Y. R. 389. 11 
Wheat. 59. ‘7 Cranch, 506. 

VI Assienment.—There was error in the charge, that, if Col- 
lins indorsed after Moore signed, and before delivery to Everett, 
even without any explanation, he is liable as joint, or as joint and 
several promisor. 

Because of the reasons and rules of law developed under IV. 
Assignment. 

VII Asstenment.—The Court erred in charging that the note 
was not the only legal evidence before the Jury. This being in 
reply to a request to charge that the parol was not legal. 

All the testimony, except the note, was parol, and that has been 
shewn to be illegal for reasons set forth in IT. Assignment. 

Finally, and this reaches the merits— 

VIII. Assienment.—This is a case of patent ambiguity, and 
parol was not legal to explain, farless to vary. The note or writ- 
ing in Everett's hands is incomplete as a contract—ambiguous on 
its face—a mere nullity and void. 

As to latent and patent ambiguities. Ld. Bacon’s Maz. Reg. 
25. Broom. L. Max. 132, (260-1.) Chit. Cont. 104. 

Though Collins’ liability, as shown, (under 1st Assignment,) is 
fixed as second indorser to any holder subsequent, yet in Everett’s 
hands the zote shows no contract. 

General Rules on this doctrine. 1 Mass. C. C.R.9. Ch. Cont. 
104. 2 Stark. Ev. 755. 

A patent ambiguity is not explainable. 2 Stark. Ev. 756-7. 
Ch. Cont.104. 35 E. C. L. R. 162. 

Such an instrument is void. 4 Bar. § Ald.57. 5 M. & W. 363. 

Examples of Latent. 1 Phil. Ev. 531. 1 Bl. R.60. Broom, 
L. Maz. 132. (264.) 

Examples of Patent. 6 Co. 68. 2 Vern. 624. 2 Stark. 756. 
2 Atk. 239. Broom, 261. 

Andthis rule of Law as to patent ambiguities, extends to Bills: 
and Notes. 35 C. E. L.R.162. Broom, 262. Bing. N. C. 425. 

Parol never admitted to explain an ambiguity which is not rais- 
ed by extrinsic facts. 4 B. § Ald. 57. 2 Stark. Ev. 756-7. 

(Ambiguous words—words that mean two things—may be ex- 
plained. 1 Mass. C. C. R. 10. This being Jatent as to the 


whole contract.) 
Here the ambiguity is that in Everett’s hands, without some 
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proof, the contract has no fixed legal import. It is wholly with- 
out meaning, is on its face ambiguous, and when tendered in evi- 
dence by Everett, being solely declared on as his contract and 
cause of action, itis a mere nullity and void. 35 E.C. L. R. 162. 
4 B. & Ald. 57. 5 M. & W. 363. 


By the Court.—Nispxt, J. delivering the opinion. 


There were originally three counts in this writ—one, which 
charged the defendant, Collins, as guarantor, seems to have been 
abandoned. Of the other two, one charges him as surety to the 
maker, under the Act of 1826 ; and the other as an original prom- 
isor. The Court below having admitted parol testimony to show 
at what time, and under what circumstances, Collins indorsed this 
note, charged the Jury, “that the recovery by the plaintiff de- 
pends upon the time at which the name ofthe defendant was writ- 
ten upon the note. If you believe from the testimony, that the 
defendant wrote his name upon the note, before it was delivered 
to the plaintiff, without further explanation of his liability, then 
you ought to find for the plaintiff; for the contract was not com- 
plete until the note was delivered; and the payee may treat the 
defendant as a joint maker or surety. And the writing of the 
name on the back of the paper as effectually binds the party as if 
it were written in the face. If Collins was interested in the orig- 
inal consideration, then he is liable as a joint maker; if not, then 
as surety. But if you believe from the evidence, that Collins did 
not write his name on the back of the note, until after the deliy- 
ery of the note to Everett, you ought to find for the defendant.” 
To the admissibility of the parol testimony, the defendant excepts 
—also to the charge of the Court; maintaining, that according to 
the legal effect of the instrument, if Collins is liable to the plain- 
tiff, he is liable only as indorser, and therefore cannot be liable as 
surety, or as joint promissor. And farther, that if the parol tes- 
timony was properly admitted, yet Collins is not liable as surety 
or joint promissor, if “ he signed the note before the delivery of 
it to Everett, the payee;” and can only be made liable as such, 
upon its being proven, that by agreement with the payee, he con- 
sented or intended to be so held liable. 

[1.] I shall review these questions, first in the light of the Law 
Merchant, irrespective of our Act of 1826.. According to Com- 

VOL. IV. 35 
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mercial Law, we think with the plaintiff in error, that this defend- 
ant, by the legal effect and character of the instrument, is an in- 
dorser, and can be made liable in no other character. 

There is no rule of pleading better established, than that a note 
must be sued on according to its legal import. Lord Kenyon in 
Bishop vs. Haywood, 4 T. R. 471. The plaintiff not having de- 
clared against the defendant as indorser, if the legal import ofthe 
note is such as to give him that character, it follows that the 
plaintiff cannot recover. According to the principles of the Com- 
mon Law, the import of this instrument to my mind is clear—and 
its character decidedly fixed. It is made by Moore, payable to 
Everett, or order, and indorsed by Collins. It is negotiable—not 
by delivery, but by indorsement. The title being in Everett the 
payee, and being negotiable only by his order, there it remains 
until he chooses to pass it out of himself. And inasmuch as the 
title could not pass without his indorsement, Collins must be held 
in legal contemplation to occupy the position of second indorser, 
with all the rights which appertain to a second indorser, and with 
the liabilities which attach to him assuch. He is presumed to have 
indorsed with reference to these rights and liabilities—he is pre- 
sumed to have indorsed with a knowledge of the law which would 
govern his indorsement. And the payee is presumed to have ta- 
ken the paper with a knowledge of the extent of the indorser’s 
liability ; for he too, is to be held cognizant of the law of the land. 
We are to hold as a general proposition, that contracts are made 
with reference to the laws which are to govern them. Thus, if 
one indorses a commercial paper, all who receive it, are taken as 
conceding the legal rights of the indorser, as established by the 
Law Merchant. So the indorser becomes a party to the paper, 
with the implied concession of his liability, as fixed by law.— 
Nothing in the science is more familiar than these general princi- 
ples. Now it is admitted that this instrument departs from the 
usual form of negotiable paper. The usual form is to make the 
note payable to the indorser, who putting his name on it, by or- 
dinary sequence, the title passes. Here the payee is a distinct 
person from Collins, whose name is on the note as indorser— 
there is no privity between him and the payee. If Everett the 
payee, was in fact the original creditor, or if he was not, but the 
note was made payable to him, with the expectation and intent 
to procure his name as first indorser ; in either event, Collins’ po- 
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sition is that of indorser. Ifthe latter was the understanding, and 
it were carried out, there would be no controversy about his po- 
sition—it would be that of an ordinary indorser. If, however, the 
former be true, and the note was delivered to Everett with Col- 
lins’ name upon it, for a consideration passing immediately to 
Moore, the maker, from him—still, Collins is an indorser. The 
record, however, shows that Everett, the payee, is the owner of 
the paper—that it is payable to his order, and that Collins’ name 
and no other, is upon it. In this state of the case, I hold Collins 
an indorser, for the credit of the maker, and liable, not to the 
payee Everett as his indorser, but to such names as might in the 
negotiation of the note, come after his own. It is not necessary, 
in order to sustain our position, to demonstrate that Collins may 
be made in some form, liable to the plaintiff. Nor does it follow, 
that because the payee cannot be an indorsee to Collins, he, Col- 
lins, cannot be an indorser. We say that he is an indorser with 
his liabilities restricted according to the instrument upon which 
his name appears. In order to the negotiation of this note, there 
is a legal necessity that the payee’s name should be on it. Sup- 
pose it was upon it, he would, by the necessity of legal rule, be 
an indorser precedent to Collins. And if so, he is not Collins’ in- 
dorsee. Upon the paper then alone, he could not go against Col- 
lins. Nothing is plainer than that an indorsee may resort to pre- 
ceding indorsers for payment—and nothing is plainer than that 
the reverse of this rule, as a general proposition, has no founda- 
tion in the law. 4 7. R. 471. From aught that appears, Col- 
lins indorsed this note for the accommodation of the maker and 
the payee, upon the responsibility of the maker and payee, as 
first indorser—this is the import of the instrument. The fact that 
the note is still in the hands of the payee, does not import any 
thing different. The fact that the payee may have rights, spring- 
ing from matters dehors the instrument, is not the criterion for 
our judgment. We look at the note with the indorsement, and to 
it we apply the principles of the Commercial Law, and by that 
test, we can arrive at no other conclusion. And to this conclu- 
sion we are conducted, not alone by general principles, but by 
authority. Herrick vs. Carman, 12 Johns. R. 159,160. 10 J. 
R. 224. Tillman vs. Wheeler, 17 Johns. R. 328, 329. Seabury 
vs. Hungerford, 2 Hall, N. Y. 80. Hill vs. Newcomb, 3 Hill, N. 
Y. 233, 234. 11 Conn. R. 
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My object, thus far, has been to demonstrate that according to 
the Common Law, Collins occupies the position of a second in- 
dorser upon this note and cannot be liable as surety or joint 
promisor. I deem it necessary again to say, that it does not fol- 
low from that position that he is liable to this plaintiff as his in- 
dorsee, upon the paper—the contrary follows. I am free to ad- 
mit that there are cases in the books, where an indorser, situated 
as Collins is upon this note, has been he!d by a special case made, 
liable to the payee. In Bishop vs. Haywood, Lord Kenyon ad- 
mits that sic1 a thing may be. And I farther admit, that if this 
note was payable to Everett alone, that is, if it was not negotiable 
—a different rule would obtain. Inasmuch as it is negotiable, and 
is payable to the order of Everett, and Collins’ name is onit, the 
legal import is, that he is the second indorser, and to him attaches 
all the rights of such a position. His liability is secondary—he 
is entitled to demand and notice, and to reimbursement, in case 
he pays the note; the note having previously been indorsed by 
the payee. And we cannot give to the paper such import as 
would make him primarily liable as original promisor. The 
note and the indorsement is the evidence of the contract. We 
cannot step aside from the principles which declare its effect, and 
give to it a different construction. We disclaim the right to 
make laws, in order to avoid what may be claimed as a hardship. 
If it be conceded, for the sake of the argument, that in a given 
case the administration of the law works injustice, still it is the 
duty, as it is also the pride of this Court, to declare it. Our 
powers are circumscribed by the laws, be they what they may, 
which are constitutional, and not in conflict with the great funda- 
mental principles of the governme tt. 

There are several cases in the American Books, where an indorser 
upon a note pay abl; to the order of another person, in a suit by the 
payee, has been held an original promisor upona special case made. 
And this has been done, not by a construction of the instrument 
itself, but by letting in parol testimony, to show an undertaking so 
to be bound. Such was the case of White vs. Howland, 9 Mass. 
314, and of Moise vs. Bird, 11 Mass. 435. Herrick vs. Carman, 
12 Johns. R.159. Nelson vs. Duboise,13 Johns. R. 135. In all 
these cases, and in most others of like character, it seems to be 
conceded that such a character could not be given to the indors- 
er upon the instrument alone, and therefore parol testimony was 
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admitted to prove him an original undertaker. This, I infer from 
the cases, need not be proven absolutely, but the extent to which 
the cases go, is, that there must be evidence of an agreement to 
be bound to the payee. “If,” says Mr. Justice Bronson, “the note 
is negotiable, the only inference to be drawn from the fact of his 
putting his name on the back of it, is, that he intended to give 
the maker credit by becoming answerable as indorser, and this 
inference is so strong that it will prevail even when his obligation 
as indorser cannot be made operative without first obtaining the 
name of another person upon the paper. Before he can be made 
liable as maker or guarantor, there must at least be an agreement 
that he will answer as such.” Seabury vs. Hungerford, 2 Hill, N. 
Y. R. 84. The same learned Judge alsosays; “It is not enough 
that the indorser knows what use is to be made of the note, or 
that he indorses for the purpose of giving the maker credit, ei- 
ther generally, or with a particular individual.” The case of 
Nelson vs. Dubois,13 John. 175, went upon the ground express- 
ly, that the indorser agreed to be bound to the payee for the 
amount of the note at the time it was given. In that case, it was 
in evidence that the plaintiff refused to sell the horse, which was 
the consideration of the note, until the indorser did so agree. In 
Hall vs. Newcomb, the same doctrine is held. In this case, the 
defendant (the indorser) knew what use was to be made of the 
note ; he was privy tothe consideration. Yet the Court held that 
that was not enough. Cowen, J.said: The note in question was 
payable to the plaintiff or order, and there was nothing in the in- 
dorsement by the defendant, to indicate that he meant to be con- 
sidered liable in any other chavacter, than that of a strictly com- 
mercial indorser. True, he knew what use was to be made of 
the note, he was privy to the consideration. But so is every ac- 
commodation indorser, who becomes a party, with intent to raise 
money at a particular bank. This takes nothing from his right 
to require presentment and notice, provided the note is negotia- 
ble.” 3 Hill, N. Y. 234. Seealso Dean vs. Hail, 17 Wendell, 
214. Now, what do these authorities prove? Clearly this, that 
in cases like the one at this bar, if the parol testimony be admitted, 
yet the indorser cannot be charged as surety to, or joint promisor, 
unless it be proven that he agreed to be so chargeable. There 
are cases which charge him, upon proof of being privy to the con- 
sideration; but the weight of the authority does not stop at that. 
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They require proof of an agreement. Now, the position ta- 
ken by the Court below, stops short of both these requirements. 
The Judge holds that proof that the indorser put his name upon 
the paper before it was delivered to the payee, is sufficient to charge 
him as surety or joint promisor with the maker. In our judg- 
ment, that opinion is not sustained by the authorities. There are 
cases, where, with a view to determine whether the undertaking 
be original, or a subsequent guarantee, and that, to determine the 
applicability or not of the statute of frauds, the time of the signa- 
ture becomes vital. In this case, the question of guarantee and 
of the statute of frauds is not made. The count in the declara- 
tion, which charges Collins as guarantor, was abandoned. It oc- 
curs to me that if liability as surety or promisor can be fixed up- 
on Collins, by parol testimony, it can only be done by proof of 
an agreement, and that he did so agree ought to be specially aver- 
red in the declaration. Ifthe pleadings are only according to the 
paper, I cannot see, if upon other grounds the parol testimony be 
conceded to be admissible, how it can be adduced under the dec- 
laration. So that, according to the principles of the Common 
Law, we think the Court erred in not ruling according to the re- 
quest of Counsel for the defendant, that the legal import ot the 
note sued on, was to make the defendant liable as second indors- 
er, and that the court also erred in charging the jury, that if they 
believed from the evidence that Collins signed the note before it 
‘was delivered to the payee, he was liable as surety or joint prom- 
isor. 

[2,| In the discussion of the last named position of the Circuit 
Court, I have gone, asI must needs go, upon the concession that the 
parol testimony, in this case, was rightfully admitted. But was 
it? We are satisfied that it was not. Enough has been already 
disclosed, to show that before highly respectable courts in the 
United States, in similar cases, it has been held admissible. Yet 
in relation to these cases, this idea, (before suggested) may be ta- 
ken, to-wit: that the special case of agreement was made in the 
pleadings, set up as the ground of liability at the time of, or an- 
terior to the indorsement. Here, by the pleadings, Collins is 
charged as surety, according to the tenor and effect of the note. 
It may be held doubtful, whether such testimony be not excluded 
by the form of the pleadings. But aside from this view of the 
matter, upon general principles, the evidence was not admissible. 








MACON, FEBRUARY TERM, 1848. 279 


Collins vs. Everett. 


In the case of Stubbs vs. Goodall, (4 Kelly’s R. 106,) tried be- 
fore this court, at Savannah, in January last, the same question was 
made,and after asolemn and very able argument,determined against 
the admissibility of the evidence. In that case ina suit against an 
indorser, upon a note not made payable at bank, or there discount- 
ed, or deposited for collection, the defendant offered to prove 
that it was the intention of the parties that it should be negotiat- 
ed at a chartered bank. Upon the face of the note and by ope- 
ration of our act of 1826, the defendant was not entitled to de- 
mand and notice, before liability. According to the contract, as 
proposed to be set up by the parol proof, he would be liable on- 
ly as an indorser at Common Law, that is after demand and no- 
tice. The effect of this testimony would be to introduce a new 
rule of liability for the indorser, and impose additional obligations 
upon the holder. It was, therefore, essentially to vary the writ- 
ten contract, and was properly rejected. For the same reason, it 
ought to be rejected in this case. The legal import of this instru- 
ment, is to make Collins a second indorser, with secondary lia- 
bility, according to the Common Law, upon presentment for pay- 
ment and notice, and with the right of going upon a previous in- 
dorser, if any, in the event of his having the note to pay. The ef- 
fect of the parol testimony, is to change altogether this ¢myport, 
and to make Collins primarily liable as an original promisor; 
to substitute a new contract, in short. The writing is the evi- 
dence of the contract. If that is plain—if from that the meaning 
of the parties is fairly deducible, it must stand. The law willnot 
make for them a new contract. It comes in, as in case of latent 
ambiguities, to elucidate a clear provision, made obscure by some- 
thing foreign to the instrument. But no authority is found in 
the books, from the reign of Alfred to this day, for the incorpora- 
tion in a deed by parol, of a new limitation—in a will, a new de- 
vise, or in a contract, a new and distinct obligation. The rules of 
evidence touching this subject, ought to be more stringent when 
applied to negotiable paper, because, in proportion as the rights 
of parties to notes and bills are made to exist in parol, their nego- 
tiability will be restrained. Commercial expediency strongly 
forbids all interference with the contracts of parties, as the law 
declares them upon the face of negotiable securities. If, as we 
believe, this instrument has a clear legal character, we cannot 
change it by parol. Ifit affords evidence of a contract, we cannot 
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alter, add to, vary, or contradict it, much less can we substitute 
for it an entirely new contract. I shall not attempt any argu- 
ment, or review of the authorities upon this branch of the cause ; 
for both, I refer to the case of Stubbs vs. Goodall, decided by this 
Court, at Savannah, in January last. 

|3.] Whilst we are constrained to correct what we conceive to 
be errors in this record, we nevertheless sustain the judgment 
under our own act of 1826, and upon the first count in the decla- 
ration. 

Our construction of this instrument upon Common Law prin- 
ciples, is, that Collins is an indorser; and it is in reference to this 
class of persons, that the General Assembly, in their Act of 1826, 
legislated; for the act is in the preamble declared to be, “an 
act to define the liability of indorsers of promissory notes, and to 
place them upon the same footing with securities.” Although we 
do not hold the preamble of an act by any means conclusive as to 
the intention of the Legislature, for that is to be ascertained from 
the body of the act itself, in the main; yet it is a legitimate aid 
to construction. By the act itself, as well as by the preamble, we 
arrive at the conclusion that the intention of the Legislature was to 
repeal the Common Law, so far as it establishes certain legal rela- 
tions between the holder of a promisory note not given for the pur- 
pose of negotiation, or intended to be negotiated at any chartered 
Bank, nor deposited in any chartered Bank for collection, and 
the indorser upon such a note. What those relations were, are 
well known. The liability of the indorser was collateral, or sec- 
ondary—that is to say, although liable to the holder, yet it was 
on condition that the maker failed upon demand to pay, and that 
he had notice of the demand and refusal. By the Common Law, 
too, the holder could resort to an indorser only in a several suit. 
The Legislature repealed the Common Law in these particulars, 
and established a new and wholly different relationship between 
the holder and indorsers—the relationship of payee and original 
promisor—and placed the indorser upon the same footing with 
securities. The word securities in the Act, is synonymous 
with promissory, in its relation to the payee, or the holder of the 
note. It is descriptive of the relation which an indorser, under 
the Act, would bear to the payee or other holder. That is to say 
it gives to him the rights and remedies against the indorser, which 
he had before the Act, against one who was in all particulars a 
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surety. That act was designed for the relief of the holder, to re- 
move from the payee the burden of the demand and notice, which 
the Common Law cast upon him—and to facilitate his remedies. 
The preamble asserts the object of the Act to be, to define the li- 
ability of indorsers, and “ to place them upon the same footing 
with securities.” The footing, status, of sureties was that of pri- 
mary liability, without demand and notice. To that position, the 
indorser is remitted, by the Act of 1826. To analyze this Act. 
The first proposition is, “ That the practice heretofore required of 
making a demand upon makers of promissory notes and other in- 
struments for the payment and performance of the same, and 
the giving notice of such demand within a reasonable time to 
the indorser of said promissory notes and other instruments, shall 
cease and become entirely unnecessary to bind said indorsers.” 
The second proposition is, “‘ Whenever any person whatever, in- 
dorses a promissory note or other instrument, he shall be held, 
taken and considered as security tothe same.” The third is, “ That 
he shall be in all respects bound as security, until said promissory 
note or other instrument is paid offand discharged.” And the fourth, 
“‘ He shall be liable to be sued in the same manner and in the same 
action with the principal or maker of said promissory notes or other 
instruments.” There are two provisos to the act; the first with- 
holds its operation from promissory notes, ‘“ which shall be given 
for the purpose of negotiation, or intended to be negotiated at any 
chartered bank, or which may be deposited in any chartered bank 
for collection.” The second saves to the indorser the right of de- 
fining his liability in his indorsement. Prince, 462. 

From this analysis, it is obvious that the Legislature intended 
to dispense with demand and notice in order to charge the indor- 
ser; to make him suable in the same manner as the maker, and, if 
desired, in the same action with him ; in short, to place him, ac- 
cording to the words which they used, in all respects, upon the 
footing of securities, to be bound as such until the note is paid. 
The language of the act is exceedingly broad and comprehensive, 
and various forms of expression are resorted to, as if to shut out 
the possibility of doubt as to its meaning: Thus, it declares, 
“whenever any person whatever indorses a promissory note, &c.” 
intending, it would seem, by the generality of the terms used, to 
comprehend, not alone all classes of men, but all descriptions of 
indorsers, whether for accommodation, or a consideration, or with 
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a liability peculiar and special by reason of the form of the instru- 
ment, as in this case. They could not have said more, if they had 
said, that in all cases where a name appears upon an instrument, 
which is the evidence of debt, that name shall be as a surety to 
the owner of it. So, farther, with persevering labor, to be ex- 
plicit, the General Assembly say, that in such a case, (that is any 
case, where any person shall indorse a promissory note,) the in- 
dorser shall be held, taken, and considered as security to the 
same, and be, in all respects, bound as security.” How can we, 
under such general words, and in defiance of specifications thus 
minute, take this case from the operation of the statute? To do 
80 would be to defeat the intention of the Legislature. Let it be 
remembered too, that in the construction of the statutes, we have 
no vocation, with ingenious subtlety, to defeat what the Legisla- 
ture has enacted—our duty is, with open fairness, to give effect 
to its will. If that will is to be ascertained alone from the two 
distinct enactments, to-wit: those which dispense with demand 
and notice, and make the indorser suable in the same man- 
ner, and in the same action with the principal or maker; then, 
it is the will of the legislature that the indorser be a surety. Be- 
cause the distinguishing privilege of the indorser at common law 
was to have a demand made upon his principal, and to receive 
notice of his refusal to pay, and to be severed in the action. If 
these are taken from him, what remains to distinguish him from 
an original undertaker? Denude him of these attributes of char- 
acter, and his character is changed. He assumes the attributes 
which characterise a surety. 

It may be said, that upon Common Law principles, as to the 
payee of this note, Collins is not an indorser, and not being an in- 
dorser as to him, he is not made by the act a surety as to him. 
The reply to this idea is, that the act itself makes any person 
whatever who indorses a note, a surety. There is ne exception 
in it. And if the indorser is recognised at Common Law, for any 
purpose and to any extent as such, he is embraced in the terms, 
and falls certainly within its spirit. We have decided that Collins 
is, at Common Law, an indorser, he is, therefore, under the act, a 
surety. If he be at all an indorser, the statute comes in and at- 
taches to him the liability of a surety. To sustain this action, it 
is not necessary that we establish a title to this note in the plain- 
tiff, upon the principles of the Law-Merchant. For, observe, that 
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the Legislature has not only made hima surety, but has declared that 
he shall de sued as maker. The remedy is given at the same 
time as the right. Wherever there is an indorser, the right to 
sue him vests in the payee by virtue of the sovereign, ordaining 
power of the Legislature. The record discloses that this plaintiff 
is the owner of the note; it is made payable to him and his order; 
he is in possession ; it comes out from him on the trial; it shows 
that Collins is an indorser; the pleadings charge him as surety 
under the act of 1826, and we have no alternative but so to hold 
him. If there were doubt of the fact that the intention was to 
hold the indorser liable as surety, it is removed by these further 
considerations. The second provisoauthorises the indorser to de- 
Jine his liability in the indorsement. Under it, by a special in- 
dorsement, he may retain his Common Law right to demand and 
notice, and also his right to be sued severally. He may, in short, 
prevent that general effect of the statute which puts him in the 
position of a surety. Now, why provide for these things in a spe- 
cial indorsement, by proviso, unless in the body of the act they 
are taken from him? Why allow him, by proviso, to define his 
liability in character of indorser, unless by the general operation 
of the act, his character as such, had been annihilated? Such a 
concession implies a previous negation. Dr. Collins, farther, un- 
der this proviso, might have retained his character of indorser ; 
he might have made demand and notice a condition precedent to 
liability ; he might have declared that he was in no event to be 
liable to the plaintiff, and that the sole object of putting his name 
upon the paper was to give credit to it in after stages of its circu- 
lation; he might have made, with the parties in his indorsement, 
any contract not repugnant to the Constitution and laws. He 
has not done so. And what isthe inference to be drawn from his 
omission to define his liability? It is that he contracted to take 
upon himself the liability to the payee, which the statute imposes, 
to wit : the liability of a surety. For he is presumed to be cog- 
nisant of the provisions of the act, and to have contracted in ref- 
erence to them. It is difficult, if this note and this-statute be pre- 
sented side by side, before the judgment seat of reason, to imag- 
ine that she could award any other sentence, than that of liability, 
on the part of Collins as surety. 

Again: that the Legislature intended to make all indorsers up- 
on notes not intended to be negotiated or payable at bank, sure- 
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ties,is manifest by subsequent legislation. The acts of the Legis- 
lature which relate to the control of executions by streties and in- 
dorsers, against principals and prior indorsers, are in pari mate- 
ria with the Act of 1826. Sureties on appeal—on stay of execu- 
tion—on recognisance, and on bonds and notes, upon paying off 
a judgment against their principals, are authorized to control 
the execution against their principals. And by the Aet of 1839, 
an,indorser who has paid the judgment founded on a note negotiated 
or payable at bank, may control an execution against his prior in- 
dorser, for reimbursement. But no where in the statute book is 
any provision made for an indorser upon a note like this, not in- 
tended to be negotiated at bank, to control an execution against 
his principal or prior indorser. We cannot account for this omis- 
sion, but upon the hypothesis that the Legislature considered in- 
dorsers upon notes not intended to be negotiated at bank, as 
sureties, and provided for in those acts which relate to them. 

We think the plaintiff ought to recover on the first count in 
the declaration, and affirm the judgment. 





No. 31.—Davin G. Worsnam, Neepuam Mins, and Drury W. 
Cox, plaintiffs m error, vs. Witt1am F. Brown, defendant in 
error. 


[1.] An assignee of an execution does not acquire, by virtue of the transfer, a 
right to recover damages for a fraud alleged to have been committed against 
the original plaintiff, four years before the title of the present holder accrued. 


This was a bill in Equity, tried before Judge Floyd, in Bibb 
Superior Court, November Term, 1847. 

At the hearing, and after the answers of the plaintiffs in error, 
who were defendants below, were filed, they moved, by their coun 
sel, to dismiss the bill, on the ground that the complainant had not 
made such a case as would entitle him to relief. Their motion 
being overruled by the court below, they excepted. 
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For the facts of the case, the reader is referred to the opinion 
delivered by the Supreme Court. 






Powers, Hunter and Hatt, for the plaintiffs in error. 






Poe and Nisset, for the defendant in error. 







By the Court.—Lumpxin, J. delivering the opinior. 






The facts of this case, so far as they are necessary to be stated, 
in order to explain the judgment which we are about to pro- 
nounce, are briefly these: N. H. Beall, in 1839, held an execu- 
tion of considerable amount against Drury W. Cox. Worsham, 
one of the defendants below, agreed to pay off the f. fa.to Beall, 
and take a transfer to himself, provided Cox would advance $1,325 
of the money. This was done, and the claim assigned to Wor- 
sham by Beall, for the whole amount due thereon. This execu- 
tion was levied in November, 1840, on eight negroes belonging to 
Cox, which were sold by the Sheriff the first Tuesday in January, 
1841, for $3,226. Just four years afterwards, Stegall & Wood 
transferred to Brown, the complainant in the bill below, twenty- 
four Justice’s Court fi. fas. which they held against Drury W. 
Cox. Brown shortly thereafter filed his bill against Worsham, 
Mims & Cox, setting forth, in substance, the foregoing facts ; and 
further—that these executions, which he had purchased, were 
present at the sale of Cox’s negroes, and would have claimed and 
received the money arising therefrom, but that the whole fund 
was exhausted in the satisfaction of Beall’s fi. fa.; and that the 
complainant was ignorant at the time, that $1,325 of this debt 
had been advanced to Beall by Cox himself. The bill further 
charges, that this $1,325 was applied on the day of sale to the 
discharge of the note debts of Cox, instead of to his fi. fas. which 
were next in dignity to that of Beall. The prayer is, that Wor- 
sham & Mims, who are charged to be confederates in the fraud, 
be decreed to pay the sum of $1,325, with interest thereon, to the 
debt of complainant against Cox, or so much as may be needed to 
extinguish the same. 

At the hearing of the cause, and after the answers were filed, 
the defendants, by their counsel, moved to dismiss the bill, on the 
ground that the complainant had not made such a case as would 
entitle him to relief. 
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This motion being overruled, various other proceedings were 
had in the further progress of the cause, some ‘of which are ex- 
cepted to, as appears from the record, but it becomes wholly need- 
less to consider them, from the view which we have taken of this 
case. 

Was there error in the Court below, in refusing’ to dismiss this 
bill? Was the complainant, in other words, entitled to relief ? 

We are inclined to the opinion, that he was not, under the 
bill as it stands, because he no where avers that Cox is insolvent, 
and that there is not ample property to pay the execution. Still, 
as that fact is made evident by the answers, we would send the 
cause back, with instructions to amend the bill in this particular. 
But we are clear that the bill could not be so amended as to afford 
relief. The alleged fraud was commenced in 1839, when Beall’s 
execution was assigned to Worsham, and consummated, if at all, 
in January, 1841. Brown never become the owner of the exe- 
cutions, which he is seeking to inforce, until four years from this 
date. He cannot interfere. What did he purchase? The exe- 
cutions and judgments on which they issued, and the lien which, 
by law, they had on the property of Cox. Stegall & Wood could 
not convey to him the right to sue for this fraud, either at law or 
in equity. Much less does it pass as an incident to the assign- 
ment. The very attempt to convey this right would constitute, 
in spirit, that offence against public justice, forbidden by 32 Hen. 
VIII, which has been adopted in this State. It would beselling 
a law-suit. 

The complainant’s bill alleges that the $1,325, which it seeks 
to recover, was appropriated on the day of sale, to the note debts 
of Cox. If this be true, the fund never can be reached by Brown. 
Had it remained in the hands of Worsham, Brown might, per- 
haps, proceed against Worsham as the Trustee of Cox, for the 
amount of this fund. But if it has been paid out to the debts of 
Cox, even of an inferior grade, before the title of the assignee ac- 
crued, (and such is the statement in the bill,) it can never be re- 
claimed by him. Suppose Brown were to garnishee Worsham, 
and Worsham should admit the facts relative to this $1,325 to be 
true, as charged in complainant’s bill, to-wit: that in January, 
1841, more than four years prior to the service of the summons of 
garnishment, he had, under color of his execution, received $1,325 
more than was really due upon it; but that on that day, he had, 
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by the consent, and under the direction of Cox, applied it to the 
payment of his (Cox’s) note debts, could Brown get a’ judgment 
against Worsham? I apprehend not; for long before his right 
accrued, this money was properly paid out. Equity may afford 
him a better remedy ; it cannot enlarge his right. 

This is not an effort to set aside the sale itself, as fraudulent, as 
was done in Thurmond and Reese, 3 Kelly, 449. In that event, the 
lien of the executions would attach on the property, notwithstand- 
ing the transfer. But the sale is admitted to have been ona fide. 
The complaint is, that the proceeds were improperly applied. 

The bill does not make a case that will authorize a recovery— 
and consequently, the judgment below must be reversed. 





No. 32—Jusat Marruews, plaintiff in error, vs. Josepu Poy- 
THREss, defendant in error. 


[1.] It is not error in the Circuit Judge, in his charge to the Jury, to instruct 
them as to questions of law, which are raised by counsel in their address to 
the Jury, or to instruct them as to what he may believe perversions by ope 
counsel, of legal positions assumed by adverse counsel before the Jury. 


[2.] A witness who testifies generally in affirmative terms, that a party did 
not receive value for the transfer of a promissory note, without limitation or 
qualification, as to witness’ knowledge, or as to time, or place, is a negative 
witness; and is not to be believed in preference to a witness who swears 
affirmatively, that such party did receive value in the transfer of the note. 


[3.] If a witness be liable to a third person, who is liable to the party calling 
him, he is a competent witness; such circuity of interest is not sufficient to 
disqualify him. 

[4.] The purchaser of a bill, note or other negotiable security, transferable by 
delivery, who takes it before it is due, from one who himself has no title bona 
fide and for value, acquires a good title. Held, farther, that such title is not 
defeated by the want of such caution in the purchase, as a careful and pru- 
dent man would exercise in the conduct of his affairs, or by gross negli 
gence, but that it may be defeated by mala fides in the purchase, and that 
mala fides consists in notice, actual or constructive, of the fact, that the 
security is not the property of the person who offers it, and a privity with 
or participation in a fraud upon the true owner. Held, also, that proof of 

want of*proper caution, or gross negligence, or of any other fact which 
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goes legitimately to show mala fides, may be submitted to the jury, sub- 
ject to the direction of the Court as to the law of the case. Held, that it 
is proper for the loser of a bill or note to give immediate notice to the par- 
ties on it, and to the public of its loss; but public notice, not brought home 
to the buyer, will not affect his title, nor will the failure to give public no- 
tice preclude the loser from showing that the buyer took the bill or note 


mala fide. 


Trover fora note. Tried before Judge Hi1, in Troup Supe- 
rior Court, October adjourned term, 1847. 

This was an action of Trover, brought by the plaintiff in error 
against the defendant in error in the Court below. Upon the tri- 
al, it appeared that one Simon Peteet made and delivered his 
promissory note to plaintiff for three hundred dollars, dated the 
16th October, 1844, payable to the plaintiff or bearer, and due 
the 25th December, 1845. On the 18th October, 1844, Peteet 
paid $72 on the note to plaintiff. 

The testimony on the part of the plaintiff proved, further, that 
plaintiff deposited the note for safe keeping with one Mrs. Jones, 
of Columbus, Georgia, whose husband took it from her without 
plaintiff’s knowledge, and that Jones, the husband, and one Al- 
len, carried the note to Lagrange, Georgia, and transferred it to 
the defendant, who afterwards admitted that Jones and Allen 
were both strangers to him, and that he did not like their ap- 
pearance; that he became suspicious, and thought the note 
was not genuine, or that the maker was not solvent, made enqui- 
ries as to the genuineness of the note, and the solvency of the ma- 
ker only, and becoming satisfied upon these two points, took the 
note ; that he (the defendant) did not like the appearance nor the 
manner of the men, (Jones and Allen,) nor their conduct in step~ 
ping aside and conversing privately during the trade. He did 
not like their dress. One had rings in his ears. Defendant made 


no enquiry as to title. Before they left, he suspected a fraud 


existed somewhere. 
Plaintiff farther proved possession of the note in defendant, and 


demand and refusal ; and that he had never received any consid- 
eration for the note at any time; and that it was traded without 
his knowledge or permission. 

It was proven, on the part of the defendant, by Jones and his 
wife, that Mrs. Jones gave plaintiff value forthe note, in the way 
of board, clothing, &c., that she and her husband were tery poor, 
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and that Allen sold the note to defendant upon the recommenda- 
tion of Jones, (the husband,) at about 16 per cent. discount. De- 
fendant purchased the note before it became due. 

The testimony of Jones and his wife was objected to by the 
counsel for plaintiff on the ground of interest. 

1st. Because it was to the interest of said Jones and his wife 
to swear that they, or one of them, had given a valuable conside- 
ration for said note, and that interest was to be determined by 
the verdict to be rendered by the Jury in the cause. 

2d. Because, from the testimony of Jones and wife, it appeared 
that said witnesses were the vendors of the vendor of the defend- 
ant, and therefore a release from defendant to said witnesses would 
not reach their liability. 

The Court below overruled the objections. 

1st. Because the witnesses’ testimony, being called by the de- 
fendant, was against their interest. 

2d. Because their liability through the vendor of defendant, 
was too remote. 

To which decision counsel for the plaintiff excepted, &c. 

The testimony on both sides having closed, the Court below 
charged the jury that a loser of a negotiable instrument, when 
the same was proven to bein the hands of a purchaser for value, 
and before due, in order to recover said instrument from the pos- 
session of such subsequent purchaser, it is incumbent on the plain- 
tiff to show mala fides in the purchaser, and whether said purchas- 
er has paid a valuable consideration or not; and whether he pur- 
chased it from a thief, stranger or other person, is a matter of no 
consequence to the plaintiff, if the other ground of defence be 
true, that is, if plaintiff had shewn no title, or that he had parted 
with his title to the note for value. And that mala fides is not a 
want of prudence, nur is it gross negligence, nor a mere suspi- 
cion (without reason for such suspicion) as to the honest charac- 
ter of the vendor; but it (mala fides) is a reckless disregard of, 
or indifference to the rights of all persons but himself (the pur- 
chaser) in the transaction; an indisposition to take care of or 
care for the rights of any previous holder; and the plaintiff in this 
action must prove this reckless disregard or indifference in the de- 
fendant, before he is entitled to recover, That when a person, 
not the payee of a note, presents it for sale, negotiation or dis- 
count, and the person to whom it is presented has suspicions only 

VOL. Iv. 37 
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as to the genuineness of the note or the solvency of the maker, it 
is only necessary to enquire as to such genuineness or solvency, 
and not as to the character of the title. That the mere fact of a 
person presenting a note not due, being a stranger, or mere gen- 
eral suspicions (without any reason existing to excite suspicions 


the person presenting or offering to sell, be not the payee of the 
note, were not sufficient to put the purchaser on enquiry as to 
title, and a failure to make such enquiry is not such mala fides 
in the purchaser as will enable or authorize the loser to recover. 

The Court further charged the Jury, that the witness Scroggins, 
who had sworn that the Plaintiff had never received value for said 
note, was a negative witness, and should not be believed in pref- 
erence to those who swore positively that he had received value. 

That he (Scroggins) had sworn to that which he could not know, 
and should not be believed in preference, until he had shewn that 
he was with the plaintiff from the time Jones received the note, 
to the time of the deposition. And the Court below further 
charged the Jury, at length, upon the rules of law for construing 
the testimony in said cause, and as to the character of the argu- 
ments used by plaintiff’s counsel arising from the testimony ; al- 
leging misconstructions were made by plaintiff’s counsel of argu- 
ments, used by defendant’s counsel upon the rules of law governing 
the facts in said cause ; and charged the jury, wherein various po- 
sitions taken by plaintiff’s counsel in weighing the testimony were 
not authorized by the rules of construction in said case. To all 
which the plaintiff’s counsel excepted. 

The counsel for plaintiff asked the Court further to charge the 
Jury, that a person purchasing a negotiable instrument, and sws- 
pecting fraud, the purchaser is guilty of fraud if he purchase it. 
Which the Court below first refused to charge, viewing it as 
an abstraction, and then charged that such suspicions must be 
shewn to be on reasonable grounds, or such as might excite sus- 
picion in a reasonable mind, and such as to evince in the purchas- 
er a reck!ess disregard of the rights of all other persons in the in- 
strument. To which plaintiff’s counsel excepted, and asked the 
Court below further to charge the Jury, that ina case of mala ji- 
des in the purchaser, it is not necessary to prove notice of the 
loss by the loser, which the Court charged, and added, that 
though in such case a failure to prove notice of the loss was 
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not a bar to the recovery of plaintiff, yet it was evidence of a 
gross negligence on his part, in failing to make enquiry as to the 
title of the vendor, by a purchaser of a note not due. And the 
counsel for plaintiff excepted. 

Upon these several exceptions the errors complained of are as- 


signed. 


B. H. H111, for plaintiff in error, made the following points, 
and relied upon the authorities cited. 


1st. The witnesses, Jones and wife, being parties to the title of 
the note sued for, (though not parties to the record,) and the ¢itle 
being the material question to be established by the record, are 
interested in the record, and therefore, incompetent to prove title 
in themselves, or in those claiming under them. 

2d. The purchaser of a note payable to bearer, or to order, 
and endorsed in blank, is presumed in law to be a bona fide pur- 
chaser for value, and as such, not subject to the equities existing 
between previous or original parties to the note; but such pre- 
sumption is prima facie only, and not conclusive; and if, in a suit 
between the loser of such note and the purchaser, it be shown that 
the note was received under circumstances of suspicion from a 
holder not the payee of the note, without due care, caution, and 
diligence, and without enquiries as to the title ofsuch holder, such 
purchaser is accountable to the loser for the note, or its value; nor isit 
necessary for the loser to prove absolute, positive mala fides in 
such purchaser; and this rule is of general application, whether 
the note be transferred before or after it fall due. Snow vs. Pea- 
cock, 3 Bing. 406. Gill vs. Cubitt, 3 Barn. §& Cress. 466. Slater 
vs. West, 14 Eng. Com. Law, 330. Easley vs. Crockford, 25 E. 
C. L.116. Eganvs. Threlfall, 16 E.C.L. 3 Kent, 81. Ayer 
vs. Hutchins, 4 Mass. 370. Thompson vs. Hale, 6 Pick. 259. 
Bank of St. Albans vs. Gilleland, 23 Wend. 311. Wheeler vs. 
Guild, 20 Pick. 545. Coddington vs. Bay, 20 John. 637, et 
passim. 

3d. If a person discount a note for gain, for a stranger who is 
not the payee of the note, or under any other reasonable grounds 
of suspicion, without making enquiry as to how such person came 
by the note, or without exercising any vigilance or caution to as- 
certain the true character of the transaction before he discounts 
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or takes the note, such purchaser fails to act in good faith to the 
true owner, or the public, and therefore takes the note at his 





peril. 2. 

4th. Mala fides is simply bad faith, or want of confidence in 
the bona fides and honesty of any transaction, and if a person re- 
ceive a note from a stranger or other person who is not the payee 
of the note, under a suspicion of fraud, or under a want of confi- 
dence, or bad faith in the bona fides and honesty of the negotiation 
in any particular, such person so receiving the note, whether be- 
fore or after it becomes due, isnot, in contemplation of law, a bo- 
na fide purchaser, but is guilty of mala fides, and upon other proot 
of the loss or theft of said note, is liable over to the true owner for 
the note or its value. Nor is it neeessary for the loser, in order 
to establish mala fides, to go farther, and prove that such pur- 
chaser acted with “ a reckless disregard of, or indifference to the 
rights of all other persons in the instrument, an indisposition to 
take care of or care for the rights of any but himself in the trans- 
action.” Backhouse vs. Harrison, 27 E. C. L. 276. Crook vs. 
Jadis, 27 E. C. L. 234. 2 Bouvier, title, mala fides. Miller vs. 
Race, 1 Bur.169. Lawson vs. Weston, 4 Esp. 56. 

5th. In a suit between the loser of a negotiable promissory 
note, and a subsequent purchaser, it is sufficient evidence of mala 
jides in the purchaser, to show that he received the note under a 
belief or suspicion of fraud in the negotiation, or with bad faith in 
the transaction, and it is not necessary to go farther and prove 
that such suspicions were reasonable, or such as might exist in 
the mind of a reasonable man. 

6th. Notice is actual or constructive ; and in a case of mala fi- 
des in the purchaser, it is not necessary to prove actual notice of 
the loss by the loser, nor is a failure to prove such notice, in such 
case, any matter of defence, set off, or excuse for the purchaser. 
Story on promissory notes, §197. Cone vs. Baldwin, 12 Pick. 545. 
Hall vs. Hale, 8 Conn. 336. Chittty on Bills, 259. Snow vs. 
Peacock, 13 E. C. L. 26. 

7th. A negative witness is distinguished by the quality, and not 
by the language of his testimony, and when one witness affirms a 
fact, and another denies it, neither is in law a negative witness, 
but it creates a question of credit and veracity for the considera- 
tion of the jury. 1 Starkie on Evidence, 579. 

8th. The probability, sufficiency, or insufficiency of testimony, 
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are questions entirely for the consideration of the jury; and the 
Court has no right to tell the jury, per nomine, which witness is 
or is not entitled to credit ; the weight and character of the tes- 
timony, #8 well as the credit and veracity of the witnesses, being 
left entirely for the decision of the Jury. 1 Starkie on Evidence, 
539, 

9th. It is the province of the Court to give the jury in charge 
the rules of law applicable to the case ; but the jury must make 
the application; and the court has no right to take up counsel, 
per nomine, or per argumentis, and tell the jury which shall or 
shall not be believed; nor hasthe Court the right to show, or at- 
tempt to show the jury, wherein one counsel misconstrued argu- 
ments of opposing counsel, either upon the law or the facts, it 
being the province of the Court to charge the Jaw—the jury to 
determine the facts and apply the law so charged to the facts so 
determined, and in said process, giving to the arguments of coun- 
sel such consideration as they think applicable in the illustration, 
application, or exposition of the law and testimony. 





Butt, for the defendant in error. 


A bona fide holder of a note, transferable by indorsement or 
delivery, may recover on the note, though it may have been fraud- 
ulently obtained from the original holder, provided he obtained it 
before due, for a valuable consideration, and without notice of the 
fraud. Lawson vs. Weston, 4 Esp. 56. Grant vs. Vaugn, 
3 Bur. 1516. 5 Bar. & Ald. 909. 4 Adol. §& Ellis, 870. 6 
Mass. 428. 4 1b. 45. 1 Hill’s Rep. (8S. C.) 39. 

Gross negligence in the purchaser of a note is not sufficient to 
defeat his title. 4 Adol. § Eillis,870. 10 Jb. 784. There must 
be mala fides. 


By the Court—Nisset, J. delivering the opinion. 


There are as many as twelve specifications of error in the as- 
signment in this case. I shall endeavor to condense and simplify 
them as I proceed, without omitting to notice any one principle 
involved. The plajntiffin error insists— 

[1.] That the Circuit Judge erred in instructing the Jury as to 
the character of arguments used by the counsel for the plaintiff, 
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before the Jury, arising from the testimony. This exception pre- 
sents no point of law upon which the Court is charged to have 
committed error. It goes to the right of the Court to comment, 
in its charge, upon positions taken by counsel, in their argu- 
ments to the Jury. It is the right of the Court to give the law 
of the case in charge to the Jury; it is more—it is the duty of 
the Court. And if in the argument, legal positions are taken by 
counsel, which in the judgment of the Court are wrong, I see no 
sort of objection to the Court’s instructing the Jury, according 
to its judgment of those positions. Nor does it matter whether 
those positions arise out of the facts or the pleadings, or are ex- 
trinsic to both. It is the duty of the Court to advise the Jury as 
to all the law which, in its judgment, relates to the case. If it 
errs as to the law, no matter how the instractions may originate, 
the parties have their remedy by writ of error. It is also the 
privilege of the Court to sum up the evidence to the Jury, to de- 
clare the law which results from a given state of facts, and to an- 
nounce the rules by which testimony is to be weighed, reconciled 
and estimated by the Jury. If in so doing, if in commenting on 
the argument of counsel, the Court should ¢nstruct the Jury as to 
what are the facts proven, or that they must find them for the one 
party or the other; it would depart from its appropriate sphere, 
and this Court would apply the correction. Such is not charged 
to be the error of the Court in this case, and we do not consider 
that this exception is well taken. 

The second exception in the order in which I notice them, is 
of like character with the first. It is, that the Court erred in 
this—that it charged the Jury that misconstructions were made 
by the plaintiff’s counsel, of the argument of the defendant’s 
counsel, touching rules of law, growing out of the facts of the case. 
My reply to this assignment is made in what I have already said 
relative to the first. 

[2.] It is farther claimed to be an error in the Court, that it 
charged the Jury, that the witness Scroggins was a negative wit- 
ness,and therefore should not be believed, in preference to a wit- 
ness who swore positively, touching the same subject-matter. 
This was Trover for a promissory note, which the plaintiff had 
placed in the hands of a Mrs. Jones, as the witness Scroggins sta- 
ted, for safe keeping; and which was fraudulently negotiated, 
and finally came to the hands of the defendant. The plaintiff, in 
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endeavoring to make out his case, introduced the interrogatories 
of the witness Scroggins, who among other things swore, that the 
plaintiff had never at any time received any consideration for the 
note. Mrs. Jones was afterwards sworn by commission in behalf 
of the defendant, who testified that she took the note from the 
plaintiff in payment of a debt due by him to her. Judge Hill in- 
structed the Jury that Scroggins was a negative witness, and was 
not to be believed in preference to the witness, who swore posi- 
tively that the plaintiff did receive a consideration for the note, in 
the payment of a debt due by him to her. Beyond ali controver- 
sy the Judge was right in both positions. It is true, that in the 
terms in which Scroggins testifies, he without qualification or lim- 
itation, asserts a negative. A rash thing for any witness to do, 
What no intelligent and honest witness will venture to do, ex- 
cept in cases that are very rare and very peculiar. Still, the wit- 
ness is called to prove that a given thing was not done, to-wit: 
that a consideration was not received by the plaintiff for the note. 
It is a matter about which it is useless to reason, and the light of 
which, attempted illustration would darken. It was negative tes- 
timony. Oftwo witnesses testifying, one affirmatively, and the other 
negatively, the testimony of the former is to be preferred to that 
of the latter, as a general rule. Nor does this rule impeach the 
credibility of the negative witness. The fact may be, as proven 
by the affirmative witness, and still the negative witness swear 
truly. Thus, one witness swears that he saw or heard a fact, and 
another, who was present, swears that he did not see nor hear it. 
Both are to be taken as swearing truly. And if both are equally 
credible, the general principle would create a preponderance in 
favor of the affirmative. The affirmative testimony being true, 
the falsity of the negative testimony is to be attributed to inatten. 
tion, defective memory, or mistake. So too, if one witness swears 
affirmatively that a certain thing was done, and another swears 
that within his knowledge, it was not done, both may swear tru- 
ly—the thing, although not done within the knowledge of the 
negative witness, may still have been done. As in the case be- 
fore us ; suppose that one of the witnesses had sworn that the 
plaintiff did positively receive a consideration for this note, and 
the other, that within his knowledge, the plaintiff did not receive 
a consideration for it—or at a given time and place, he did not 
receive a consideration for it. Both witnesses may be well held 
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as swearing truly. But the preponderance is, unquestionably, to 
be given to the affirmative testimony; because, although not 
known tothe negative witness, at some other time and place, he 
may have received a consideration. At the same time, evidence 
of a negative character, may, under peculiar circumstances, not 
only be equal, but superior to positive evidence. For example, 
two peysons are placed in a room for the express purpose of as- 
certaining by their senses, whether a clock placed therein would 
strike—and they testify, that within a given time, it did notstrike ; 
whilst a third person testifies, that within the specified time, it did 
strike. In this case, reason could not attribute the variance in 
evidence, to inattention or mistake in the two. She must needs 
award the preponderance in favor of the negative witness. The 
case, however, before us, is stronger in favor of the positive tes- 
timony, than any I have put. Here one witness swears directly 
to an affirmative fact, to-wit: that the plaintiff did receive a con- 
sideration for the note ; the other swears that he did not, gener- 
ally, without qualification as to the witness’ knowledge, and 
without limitation as to time or place. To place the latter testi- 
mony upon an equality with the former, the witness must be in- 
vested with omniscience. He swears that the plaintiff never did 
receive a consideration for the note in question. How could he 
know that, unless from the time the note was made, until the mo- 
ment he is sworn, he was present with the plaintiff, and all the 











time exercising the most intense observation, and the most unre- 
laxing vigilance. We are clear that the Court correctly instruct- 
ed the Jury, that he was not to be believed in preference to the 
other witness. 1 Starkie on Evidence, 517, 518. 

[3.] The defendant tendered in evidence, the depositions of 
Mrs. Jones and her husband, John E. Jones, to prove that he 
gave a valuable consideration for the note, and that the plaintiff 
had himself transferred it tothem, and received a consideration for 
the transfer; and at the same time, exhibited a release to the wit- 
nesses. The plaintiff demurred to the admissibility of this evi- 
dence, upon the ground that the witnesses were interested, not- 
withstanding the discharge, because they had sold the note to one 
Allen, who sold it to the defendant. And although the witnesses 
had been released by the defendant, yet, if the plaintiff succeeded, 
Allen would be liable to the defendant as his immediate vender ; 
and they, the witnesses, would be liable over to Allen as his ven- 





MACON, FEBRUARY TERM, 1848. 297 


Metihews vs. Poythress. 








ders. They were therefore interested in favor of the defendant. 
The presiding Judge overruled the demurrer, and admitted the 
evidence, saying that if interested at all, the witnesses were in- 
terested to testify in favor of the plaintiff—and that the interest 
growing out of their liability to Allen as his vendors, was too re- 
mote to exclude them. This decision is excepted to. 

The rule upon the subject of interest is thus laid down by this 
Court, in Bailey vs. Lumpkin, 1 Kelly, 405: “The disqualifying 
interest of a witness, must be some /egal, certain and immediate 
interest, however minute, either in the event of the cause itself, 
or in the record as an instrument of evidence in support of his 
own claims, or against him in a subsequent action.” 1 Green- 
leaf’s Evid. Sect.386. 1 Stark. Evid. 102. The test of his in- 
terest in the event of the suit, is, wi/l he gain or lose by the direct 
legal operation of the judgment. 1 Greenleaf, Sect. 390. Gilbert's 
Evid. 225. 3 C. R. 27. East, 580. It is not pretended that 
these witnesses would be excluded by the former part of the rule 
—that is, it is not pretended that they are interested in the event 
of the suit. They could not gain or lose by the direct legal ope- 
ration of the judgment. Whether the judgment be for the plain- 
tiff or the defendant, they would not thereby make or lose, di- 
rectly, one cent. If they are interested in the way claimed by the 
plaintiff’s counsel, it is because the record of recovery for the 
plaintiff, would be evidence against them, in a suit against them 
by their vendee Allen. A judgment is conclusive only upon par- 
ties and privies. These witnesses are not in privity with the de- 
fendant. Nor could the judgment in favor of the plaintiff in this 
suit, be admitted as evidence, by way of inducement, in a suit 
brought by Allen against them. Whether it could or not be thus 
admitted, in a suit brought by this defendant against his vendor, 
Allen, I shall not now say; but am very clear it could not, in a 
suit by Allen, against them. The interest, by the rule, must be 
legal, certain and immediate in the record. Here, if at all inter- 
ested in this record, it is not an immediate legal interest, but re- 
mote and contingent. It depends first, upon a recovery here 
against the defendant ; and second, upon an after recovery by 
the defendant against Allen. It is, neither a legal interest, a 
certain or an immediate interest. There is a class of cases anal- 
agous to this, in which the witness would be excluded, and to 
which this case might seem to belong, but to which it does not 
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belong; where the event of the suit, if adverse to the party calling 
the witness, will render the latter liable either to a third person or 
to the party himself. In such cases the witness isincompetent, be- 
cause the judgment is competent to prove the special damages of 
the party against whom it goes, in a subsequent action against 
the witness. Thus, in an action against the principal, for dama- 
ges, occasioned by the neglect or misconduct of his agent or ser- 
vant, the latter is not a competent witness for the defendant, with- 
out a release; because of his liability over to his master or em- 
ployer, in a subsequent action to reimburse; in which action 
the record of the judgment in the first suit, will be received to 
prove the amount of the damages therein recovered. The rule 
applies to all cases where the same relationship exists between 
the witness and the party who calls him. In all such cases, the 
direct legal effect of the testimony must be to place the witness 
in a situation of security against a subsequent action. If the ef- 
fect of the testimony is not direct, it does not disqualify. Not 
only so, but the /iadility of the witness must be direct and imme- 
diate to the party, “ for, (says Mr. Greenleaf) if the witness is li- 
able to a third person, who is liable to the party, such circhity of 
interest is no legal ground of exclusion.” 1 Greenleaf’s Ev. Sec. 
394. Clark vs. Lucas, Ry. §& M. 32, which happens to be pre- 
cisely the case in hand. We conclude then, that the liability over 
to their immediate vendee, who would be liable to the defendant 
if he failed in the action, is not such an interest as to disqualify 
these witnesses. This being conceded, how do the witnesses 
stand affected to the immediate parties? They cannot be liable 
to the defendant, because he has released them. If the plaintiff 
fails, it is possible he may go upon them for the fraudulent ap- 
propriation and sale of his note; and it may be considered that 
their interest is in favor of the plaintiff, and against the party cal- 
ling them; and if so, they are competent. We do not find that 
this exception was well taken. 

[4.] The presiding Judge instructed the Jury, “that the loser 
of a uegotiable instrument, when the same was proven to be in 
the hands of a purchaser for value, and before due, in order to 
recover said instrument from the possession of such subsequent 
purchaser, must prove that he purchased said instrument mala 
jides.” And farther, “that mala fides is not a want of prudence, 

thot is it gross negligence, nor mere suspicion without reason for 
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such suspicion, as to the honest character of the vendor; but it 
is a reckless disregard of, or indifference to the rights of all per- 
sons but himself in the transaction, which recklessness and indif- | 
ference the plaintiff must prove.” And that “where a person, 
not the payee of a note, presents it for sale, negotiation, or dis- 
count, and the purchaser has suspicions only of the genuineness 
of the note, or the solvency of the makers, and not as to the char- 
acter of the title, the mere fact of the person presenting a note 
not due, being a stranger, or even general suspicion, (without 
any reason existing to excite such suspicion in a reasonable mind,) 
are not sufficient to put the purchaser upon enquiry as to the ti- 
tle; and that a failure to make such enquiry under such circum- 
stances, is not such mala fides as willenable the loser to recover.” 

To all these propositions the plaintiff in error has excepted, 
and I understand him to maintain, as antagonistic propositions : 

1. That in the case, as stated by the Judge, in order to the 
recovery, it is not necessary to prove mala fides in the_holder, 
but it will be sufficient for him to prove that the holder took the 
note under circumstances which ought to have excited the suspicions 
of a prudent and careful man. 

2. That if it be necessary to prove that the holder took the note 
mala fides, then one taking a note, with mere suspicion of fraud 
as to the title, is guilty of mala fides. 

3. That gross neglect in the holder of a negotiable instrument, 
taken under such circumstances, is mala fides, and will defeat his 
title. 

4. That a person receiving a note not due, from one who is not 
the payee, and having suspicion only asto the genuineness of the 
note and the solvency of the maker, is put upon enquiry as to the 
title, and if he fails to make enquiry, does not acquire a good ti- 
tle to it. 

I shall not undertake to consider all these specifications with 
separate particularity, but shall endeavor to establish such gen- 
eral rules, as will embrace them all. The note, in this case, was 
transferred to the defendant before maturity, and he gave for ita 
valuable consideration. The property in paper, payable, as this 
was to bearer, as a general rule, accompanies the possession.— 
Without such a rule, the ends to be accomplished in the mercan- 
tile world by them, could not be attained. They are negotiable 
securities, and are intended to enter into and constitute a part of 
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the circulation of the country. The benefits of such a rule are 


well understood. The negotiability, amd of course the availability 
of notes, asa medium of circulation, would be greatly limit- 
ed if hindrances were thrown in the way of a good title. The 
Ccurts in England have been inclined to facilitate rather than 
| impede the negotiability of such instruments. The doctrines of 
.4~those Courts are liberal in favor of the title of the holder, as we 
{ shall see, and to my mind are well founded in commercial ex- 
pediency. For one, I am not at all disposed to break down, 
but at the bidding of the Legislature, the wise and well consid- 
ered rules of the Law Merchant. That it is occasionally neces- 
sary to accommodate them to our commercial and political system, 
and to the somewhat variant habits ef our people, is admitted. 
But as a system, I question, whether, by frequent changes, we are 
likely to improve it. Nothing can be more desirable than per- 
manency in those laws, which regulate the business of the coun- 
try. And a rule which has the effect of destroying or restraining 
the circulating qualities of bills and notes, whether established by 
the Legislature or the Courts, is to be deprecated. At the same 
time, the rights of the loser of a note are to be protected, so far 
as they can be without violating general principles which long 
experience have proven to be salutary. ( Again, it is a well estab- 
, lished rule of law, that if one of two innocent persons are to suf- 
fer loss, it shall fall upon him whose negligence, or credulity, or 
misplaced confidence has occasioned it.) As to what shall be pro- 
ven, in order to defeat the title of the holder of a note, which has 
been lost, or stolen, or otherwise put into circulation in fraud of 
the rights of the first owner, the English authorities, I am free to 
admit, are greatly in conflict. Notwithstanding, I do not hold it 
at all dificult to derive from those authorities the rule which 
~Tmust be obligatory upon this Court. The rule of the Common 
Law, which was established before, and in force at the time we 
adopted it, must control this tribunal, even if it was, as in this 
case it is not, adverse to our own views of what it ought to be. 
To state, then, our opinion of the history of this question: We 
believe, that at the date of our adopting statute, the Common 
Law was in accordance with the opinion of Judge Hill, that it 
subsequently was modified, in accordance with the first prop- 
osition of the plaintiff in error, and that at this time the old rule 
is of force. 
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The original rule, as to the rights of a holder, we state to be 
this: “ If the owner of a foreign or inland bill of exchange, check, 
bank note, or other note, transferable by mere delivery, lose, or 
be robbed of it, and it get into the hands of a person not aware 
of the loss or robbery bona fide, and for a sufficient consideration, 
previous to its being due, such person, notwithstanding he derived 
his interest in the instrument, through the person who found or stole 
it, may maintain an action against the acceptor or other parties, and 
the original owner who lost it will consequently forfeit all right of 
action.” The question is stated in reference to the right of the 
first owner, and the subsequent purchaser, to sue and recover on 
the instrument. The question is the same, where the action is 
for the instrument itself, as in this case, it being, which has the 
property in the instrument ? The cases put in the above rule are 
cases of loss and theft; the principle is the same, where in any 
other way a bill or note is put into circulation, in fraud of the 
owner. The principle here asserted is this: “the holder of bills 
of exchange or other instruments negotiable by delivery, can give 
a title which he does not himself possess, to a person taking them 
bona fide, and for value.” If the purchaser has taken the instru- 
ment bona fide, and paid value, he is prima facie the owner, and 
the ownership must be denied by the defendant in a plea that he 
has taken it mala fides, which plea must be supported by evi- 
dence. As early as the reign of William LIL. we find Holt, C. J. 
determining as follows: “A (the original owner) may have trover 
against a stranger who found the lost bill, for he had no title? but 
A cannot maintain trover against C, (the transferree for value,) 
by reason of the course of trade which creates a property in the 
assignee or bearer.” 1 Salkeld, 126. Also,3 Salkeld, 71. 

In 1758, in Miller vs. Race, Lord Mansfield held that a Bank 
note, although stolen, becomes the property of him who gives 
valuable consideration for it, having no notice or knowledge of the 
robbery. This case is usually held the starting point of the cur- 
rent of authorities upon this subject ; it was argued on both sides 
by the ablest men of the English bar of that day, and maturely 
considered by the Court. Lord Mansfield in this case cited a 
number of previous cases, but this being decided anterior to our 
declaration of independence, it answers my present purpose to 
make it the leading case. 1 Burrow, 452. It settles the point, 
that he who purchases a negotiable instrument bona fide, for a 
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valuable consideration, from one who has stolen it, without notice 
or knowledge of the theft, acquires, upon the principles of the 
Law Merchant, a property in it, paramount to that of the origin- 
al owner. The points in this case are, value paid, and the absence 


of notice, or knowledge of the theft. 

In Lawson vs. Weston, a bill had been lost, and the loser had 
advertised it in the newspapers, and it was discounted by the 
plaintiff, who was a banker, fora stranger, who upon being required, 
wrote a name upon it, whereupon no further question was asked. 
Lord Kenyon held, that the plaintiff ought to recover, upon the 
authority of Miller vs. Race. His Lordship said, “if there was 
any fraud in the transaction, or if a bona fide consideration had 
not been paid by the plaintiffs for the bill, to be sure they could 
not recover, but to adopt the principle of the defence, to the full 
extent stated, (namely, that the bill being for so large a sum, fur- 
ther enquiries ought to have been made,) would at once be, to par- 
alyze the circulation of all the paper in the country, and with it, 
allits commerce. The circumstance of the bill having been lost, 
might have been material, if they could bring knowledge of that 
fact to the plaintiffs. The plaintiffs might or might not have seen 
the advertisement. It would be going a great length to say that 
‘a banker is bound to make enquiry concerning every bill brought 
to him for discount.” 4 Esp. Reps. 56. 

According to this authority, when a bill, whichhas been lost, is 
presented for discount by a stranger, if the purchase is bona fide 
and for value, the buyer is not put upon enquiry. That was the 
defence, and that is the position which is most earnestly insisted 
upon, by the plaintiff’s counsel in the argument of the cause now 
being considered. It was excluded by Lord Kenyon, because “it 
would paralyze the circulation of all the paper of the country, and 
with it, all of its commerce.” In Grant vs. Vaughn, Lord Mans- 
field affirmed the decision which he had made in Miller vs. Race, 
and ruled, that if the jury believed that the plaintiff took the note 
fairly and bona fide, he wasentitledtorecover. Inthiscase, the dif- 
ferent members of the court gave opinions at length, and the doc- 
trines involved were canvassed with great ability, and all concurred 
inthe judgment. ‘Two things I note in thiscase; the firstis, that re- 
ceiving a note fairly and bona fide, includes want of notice of its loss; 
this seemed to be implied in what was said in Miller vs. Race; here 
Lord Mansfield expressly so states. Now the inference, which may 
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be, without violence, drawn from it, is this ; that according to these 
early cases, notice or knowledge of the loss, or theft, or other un- 
lawful means, by which the transferrer became possessed of the 
note, was the true and only ground upon which the purchaser’s 
title could be defeated. The other matter, worthy of notice, is 
the authority which it contains from Lord Hardwick, another of 
the great names of British jurisprudence, to the doctrine which 
the case itself establishes. Upon the authority of Lord Mans- 
jfield a case came before Lord Hardwick in Chancery, as follows : 
A note payable to bearer was lost or stolen, and payment stopped 
by the true owner, who demanded that it should be paid to him. 
The maker refused to pay it, without surety against the demands 
of a future bearer. The true owner brought a bill which Lord 
Hardwick dismissed, unless the true owner would find security ; up- 
on the principle that no dispute ought to be made with the bearer 
of a cash note, who comes fairly by it, for the sake of commerce, to 
which the discrediting such notes might be very detrimental. 

The same doctrine was held by Eyre, Ch. J. in Collins vs. Mar- 
tin. In that case a customer deposited with his banker, bills in- 
dorsed in blank, to be collected and passed to his account; the 
banker pledged them to a third person, and became bankrupt. 
It was held that the original depositor could not maintain tro- 
ver, for the bills against the pledger. 1 Bos. § Pull.648. 1 find 
but few decisions in the American Books, directly upon the ques- 
tion. The old Common Law decisions seem, however, to be rec- 
ognised by such as have come under my observation. In Whee- 
ler vs. Gould, it was decided, that where a person takes a promis- 
sory note transferrable by delivery, and not overdue, or otherwise 
dishonored, for a valuable consideration, in the course of business, 
and without actual or constructive notice that the holder has no 
right to receive it; his title thereto is valid, although the note may 
have been lost or stolen from the true owner. 20 Pick. R. 545, 
In Thurston vs. McKown, Parsons, Ch. J. held, that where a note 
was obtained by unfair means from the maker, he was still liable 
to an indorser who had obtained it bona fide for a full considera- 
tion, and without any knowledge of the fraud. 6 Mass. R. 427. 
The Supreme Court of New York recognised the case of Grant 
vs. Vaughn, in Woodhull vs. Holmes, 10 Johns. R. 230. In Proe- 
tor vs. McCall, Chancellor Harper says: “If a bill or note be 
lost or stolen, or by equal reason obtained from the true owner 
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by fraud, payment will be good, if the maker or drawer had no 
notice of the circumstances.” 2 Bailey, S. C. R. 301. From 
these authorities, I consider it clear that the rule, as at first stat- 
ed, and which I extracted from the text of Mr. Chitty, was the 
Common Law rule in 1776, and that it has been recognised by 
some of the first courts of our own country. A summary of the 
authorities is as follows: Ld. Raymond, 738. 1 Salkeld, 126. 
3 Ibid, 71. 9 Mod. 47. 1 Burrow, 452. 3 Burrow, 1516. 
Douglass, 633. 2 Show. 235. 4 Esp. R. 56. Dow & R. C. 
N. P.50. 2 Camp.R. 5. 2 Ibid, 274. 13 East, 130. 1 Rose, 
99. 4 Taunt. 114. 13 Peters’ S. C. R. 318. 3 B. & C. 47. 
Smith’s M. Law, 179,180. 4B. § A. 1. 3 Bing.610. 5 Bin- 
ney, 469. 3 Watts,20. 4 Watts § Sergeant, 445. 5 Pick. 412. 
3 Johns. Cas. 259. 10 Johns. 231. 2 Ibid 50. Chitty on Bills, 
254 to 258, and notes. 1 Smith’s Leading Cases, 365 to 367. 

But in 1824, the case of Lawson vs. Weston was overruled in 
the Court of King’s Bench. In Gill vs. Cutit, the rule which is 
claimed by the counsel for the plaintiff in error was establish- 
ed, to-wit: “That the holder of a lost or stolen bill or note, ac- 
quires no title, if he takes it under circumstances which would ex- 
cite the suspicions of a prudent and careful man.” Addot, C. J. 
declared that the case of Lawson vs. Weston, was inconvenient to 
commerce, because it gave encouragement to the purloining, steal- 
ing, and defrauding rightful owners of their bills and notes, and 
by the facility which it afforded to their disposition. _And that it 
was not to the interest of commerce, that any individual should 
be enabled to dispose of them, without being subject to enquiry. 
By this case, the caution which should characterize a prudent 
man in the conduct of his affairs, was imposed upon the buyer, 
in addition to paying value, and buying bona fide. Bailey, J. was 
of opinion that such caution was part and parcel of the dona fides 
of the transaction, and that the older cases, Miller vs. Race, and 
Grant vs. Vaughn, and others, so held. By this rule, it will be 
seen, a new element of title isintroduced. The prior cases seem 
to me to rest upon the general elements of title, to wit, negotia- 
bility, prematurity, dona fides and valuable consideration. Here, 
however, we find the Court of King’s Bench, adding to the Law 
Merchant a rule, by virtue of which, in addition to these, the buy- 

_ er of notes and bills is held to a very vague and indefinite amount 
of diligence, to say the least of it. A rule, which, we shail see, 
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was found inconvenient in its practical operation, and was finally 
repudiated. The case, however, of Gill vs. Cutit was sustained 
by numerous subsequent decisions. 3 B. §& C. 466. 5D. §.R 
324. 1 Car. § P.162. 4 B.§& C. 330. 6 D.§ R. 455. See 
also 3 Bing. 406. 11 Moon,286. 2 Car. § P.215. 3 Bing. 444. 
3 Ibid, 610. 6 Ibid, 677. 4 Moore § P.470. 3 Car. § P. 325. 
9 B. & C. 208. 

In the recent cases, the authority of Gill vs. Cutit was first sha- 
ken by modifications of the rule therein adjudged, and finally over- 
thrown, and the authority of the old cases fully reinstated. In 
Crook. vs. Jardis, Lord Denman held the rule of diligence to be 
gross negligence; thus reducing and defining the rule of Gill vs. 
Cutit. In Backhouse vs. Harrison the same principle is ruled, * 
and the authority of Gill § Cutit expressly overruled. At length, 
in Goodman vs. Harvey, it was decided that even gross negligence 
is not alone enough to destroy the title of the holder for value, 
but that a case of mala fides must be made out on the part of the 
holder, in order to defeat his claim. Thus restoring to full com- 
mand and authority, the old doctrine, “that the holder of bills of 
exchange, indorsed in blank, or other negotiable securities trans- 
ferable by delivery, can give a title which he himself does not 
possess, toa person taking them bona fide and for value.” Crook 
vs. Jardis, 5 B. & Ad. 909. . 3 Nev. §& Man. 257. C. C. §& P. 191, 
S.C. Backhouse vs. Harrison, 5 B. & Ad. 1098. 3 N. §& M.188, 
S.C. Goodman vs. Harvey, 4 Ad. § El. 870. 6 N. §& M. 372, 


S.C. 2 Per. §& Dav. 579. 
A summary of the law upon the questions thus far discussed, 


may be made as follows: 

He who buys a promissory note, bill of exchange, or any other 
security, negotiable by delivery, before it is due, acquires a title | 
to such security, and a property in it, by virtue of his possession. 

But if such security be proven to have been lost or stvlen, or 
in any other way appropriated in fraud of the rights of the owner, 
then such purchaser does not acquire a title to it, until he proves 
that he took it bona fide and for value. 

And in that event, that is, when the purchaser has proven that - 
he took the security bona fide and for value, his title may be de- 
feated by proof on the part of the defendant in the action, where 
suit is brought upon the note or bill, or of the plaintiff, where the 
suit is brought for the note or bill, that he took it mala fide. 


VOL. IV. 39 





306 SUPREME COURT OF GEORGIA. 
Matthews os. Poythress. 








I hold it unnecessary to enter into a minute enquiry here, as 
to what, in the contemplation of the rule, is meant by bona fide 
and for value. In the language of the Law-Merchant, a bona fide 
ene Sor value, is a phrase of well ascertained meaning. He 
fs such an one, as, in good faith, in the usual course of business, 
‘without notice or knowledge of any defect in the title, or the con- 
sideration of a note, acquires it for value paid. As used in refer- 
ence to the case of a lost or stolen bill or note, I cannot imagine 
that it has a different signification. If the note be transferable 
by delivery—if it be not due—if it be taken in the usual course 
of business—if there be nothing on its face, or in the transac- 
tion of purchase to give notice to the buyer that the transferer 
has no title, and he pays value for it, he is, in my opinion, a bona 
Jide holder. And when a plaintiff stands before the court with 
such a ease, it being proven that the note was lost or stolen, it 
becomes then the business of the adverse party to show, by 
plea and proof, that he acquired it mala fide. It has been held, 
and.by no less a. man than Lord Denman, that to a suit by a hold- 
er of a bill fraudulently transferred, as to the the true owner, a 
plea that the plaintiff did not take it for valuable consideration, 

| and was not a bona fide holder, put in issue only the fact of pay- 
\ ing value. It was further held, that a plea that the plaintiff’ was 
| not a bona fide holder, is not the same thing with mala fides. 
| Lord Denman alsu held that mala fides must be distinctly alleged. 
| Uther vs. Rich, 2 Per. § Dav. 579. What then constitutes mala 
ft des? For that seems to be the only question that now remains. 
We have seen that the want of such caution as a careful and pru- 
dent man would take in his affairs is not a defence ; it is not ma- 
la fides. And although it was at one time held that gross negli- 
gence was mala fides, yet we find that decision overruled, and 
now it is settled that gross negligence is no more than evidence of 
it. Goodman vs. Harvey,4 A. & E. 870. Uther vs. Rich, 2 Per. 
& Dav. 579. Mala fides is notice, actual or constructive, of the 
fact, that the note, bill, or other security, is not the property of 
the person who offers it, and a privity with, and participation in 
a fraud upon the true owner. From the language of the author- 
ities, and a careful examination of the cases made, I am satisfied 
that such is the meaning of mala fides. And that nothing will 
defeat the title of the holder, but a fraud upon the true owner, on 
his part. This idea is prominently held forth in Miller vs. Race. 
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So Lord Kenyon, in Lawson vs. Weston, says: “If there was any 
Jraud in the transaction, &c.” and farther, “the circumstance of 
the bill being lost, might have been material if they could bring 
knowledge of that fact to the plaintiff.” In Backhousevs. Harrison, 
Patterson, J. is reported to say, “I can perfectly understand that. 
a party who takes a bill fraudulently, or under such circumstan- 
ces that he must know that the person offering it to him has no 
right to it, will acquire no title, but I never could understand that 
a party who takes a bill bona fide, but under the circumstances 
mentioned in Gill vs. Cutit, does not acquire a property in it. 5 
B. & Adol.1098, In Uther vs. Rich, Lord Denman held that ma- 
la fides should be expressly alleged, and that the only way to im- 
plicate the plaintiff in the alleged fraud against the true owner, 
was to aver that hehad notice of it. This case is an authority, es- 
tablishing that mala fides is a fraud upon the owner, and that to 
set it up in defence, it is necessary to aver that the holder had no-+ 
tice of the fraudulent tenure by which the transferer to him pos- 
sessed the bill. 2 Per. &§ Dav. 579. This case also settles the 
position, that the circumstances by which notice is to be proved, 
are to be submitted to the jury. It is the judgment, therefore, of 
this Court, that the title of the purchaser of a negotiable bill, note, 
or other security, transferable by delivery, who takes it before 
due, from one who himself has no title, bona fide and for value, is 
a good title. 

And that such title is not defeated by the want of such caution 
in the purchase as a careful and prudent man will take of his own 
affairs, or by gross negligence. That it may be defeated by proof 
of mala fides in the purchase; that mala fides is notice, actual or 
constructive, of the fact that the security is not the property of the 
person who offers it, and a privity with or participation in a fraud 
upon the true owner. 

And that the want of proper caution, or gross negligence, or 
any fact that legitimately goes to show such notice, privity, or 
participation, may be submitted to the jury, subject to the direc- 
tion of the Court, upon the law of the case. 

As to the course which the loser of a bill or note should pur- 
sue, it is proper that he should give immediate notice to the par- 
ties on it, and to the public at large. The giving of public no-' 
tice of the loss of a bill will not, however, vary the rule as to the 
title of the dona fide purchaser for value. There can be no doubt 
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but that notice brought home to him would defeat his title ; the 
mere fact of giving notice to the public would not. With such 
public notice, the question is still the same, mala fides or not. 

And on the other hand, a failure to give public notice of the 
loss of a bill or note, will not preclude the owner from showing 
that the holder took it mala fide. It has been held that the neg- 
ligence of the loser, in not giving notice of the loss, wil! prejudice 
his right of recovery against a purchaser who takes the bill with- 
out actual notice, yet without due caution, upon the maxim potior 
est conditio possidentis. Per Best. C. J. in Snow vs. Peacock, 
3 Bing. 408, 411. 11 Moore 286, 445, 335. Irrespective 
of public notice by the loser, I conclude that his rights, and 
the rights of the buyer, depend upon the principles herein be- 
fore stated. 

Let the judgment be affirmed. 





No. 33—Witi1am D. Conyers, Administrator, &c. plaintiff in 
error, 7s. Ricuarp Kenan, Appison Kenan, and Jorn W. 
Hanp, defendants in error. 


{1.] What constitutes adverse possession. 

[1.] What portion of the premises may be considered in the occupant’s possession. 

[3.] How far fraud is a good replication to the plea of the Statute of Limitations. 

[4.] A defective conveyance, or a deed with one witness, or a transfer on the 
back of a deed, or a bond for titles, is sufficient to give color of title; and a 
person holding possession under such instrument tor seven years, will be pro- 
tected by the Statute of Limitations, notwithstanding he may know of the de. 
fect or infirmity in his title. 


EsectMenTt.—Brought by John Doe ex dem. William D. 
Conyers, Administrator of Andrew Smith, deceased, vs. Richard 
Roe, casual ejector, and Richard Kenan, Addison Kenan, and 
Joel W. Hand, tenants in possession, and tried before Judge 
Fioyp, in Newton Superior Court, September Term, 1847. 

For the facts of the case, and the charge of the Court below, 
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and the errors assigned, the reader is referred to the opinion de- 
livered by the Supreme Court. 


Wm. W. Crank, for the plaintiff in error, made the following 
points, and relied on the authorities cited. 


No act or deed which is void can give color of title. 2 Peters’ 
R.241. 7 Mass. R. 383. 9 Wheat. R. 551. 11 Wheat. R. 90. 
1 Burr. R. 397. 

If the deed would give color to a bona fide purchaser, without 
notice, were Hand and Charles Kenan such purchasers? 2 
Cruise’s Dig. on real property, 253. Powell on Mortgages, 562 
4 Kent’s Com. 165. 4 Mass. R. 637. 

A defective title will give color, but it must be believed to be a 
sound title. Angell on Lim. 428, 430. 2 Mason’s R. 536. 9 
Wend. R. 511. 5 Cowen’s R. 346. 8 Ib. 589. Prince Dig.162. 


Srark and Jones, for the defendants in error, insisted that the 
plaintiff’s remedy was barred by the Statute of Limitations, and 
cited the following authorites: Doe ex dem. Reddick vs. Leggett, 
3 Murphy’s R.539. Heirs of Hill vs. Heirs of Hilton, 2 Idem, 
14. Strange vs. Durham,2 Bay's R. 429. Jackson ex dem. 
Roosevelt vs. Wheat, 18 Johnson’s R. 40. Smith vs. Burtiss, 9 
Johns. R.180. Jackson vs. Ellis, 13 Johns. R. 120. Jackson ex 
dem. Preston vs. Smith, 13 Johns. R. 407. Allen vs. Miller, 17 
Wend. R. 202. Leonard vs. Pitney, 5 Wend. R. 30. Troup vs. 
Ex’rs of Smith, 20 Johns. R. 32. Angell on Lim. 55, 435, 436, 
437. 1 Kelly’s R. 380. 

Upon the question of fraud, cited the following authorities ; 
5 Barn. & Cress. 149. 3 Barn. & Ald. 626. 2 Brod. & Bing. 73. 
3 Sugden on Vendors, 336, 317,316, note 1, 321. Paschal vs. Da- 
vis, 3 Kelly’s R. 256. 


By the Court.—Lumprxtn, Judge, delivering the opinion. 


This was an action of ejectment brought in the Superior Court 
of Newton county, by William D. Conyers as administrator ot 
Andrew Smith, deceased, to recover lot No. 310, in the 9th dis- 
trict of what was originally Henry county. On the trial, the plain- 
tiff read in evidence, the grant from the State of Georgia to his 
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intestate, dated 11th day of April, 1832, proved his letters of Ad- 
ministration in March, 1838, and the possession of the defendants 
at the time the suit was commenced, the 3d of September, 
1844, and closed his case. 

The defendants pleaded the general issue, and the Statute of 
Limitations. They submitted to the jury five deeds, purporting 
to have been made in 1836, by the heirs at law of Smith, the 
grantee and intestate of the plaintiff, to one Thomas Anderson, to 
the land in dispute. They neéxt offered a deed from Charles to 
Richard Kenan, dated 1st of December, 1836—a deed from John 
J. Carmichael to Joel W. Hand, made in 1832; and on the back 
of this conveyance, an assignment from Joel W. Hand to Charles 
Kenan, without date, sealed and attested by one James Gaston, 
and proven to have been executed in the early part of the year 
1833. A deed from Joel W. Hand to Richard Kenan was in- 
troduced, dated in 1838, but not delivered till the following year. 
It was in proof that administration was granted in 1834 on the 
estate of Andrew Smith, to Gideon Cotton, by the Court of Ordi- 
nary of McIntosh County, where the intestate lived and died. 
John Costly went into possession of the land in 1832, built a 
house thereon, and made some other improvements, but under 
what authority it does not appear from the testimony, Costly 
was continued on the land as the tenant of Charles Kenan, by 
agreement to that effect shortly after Hand transferred the title to 
Kenan, and remained there until displaced by Richard Kenan. 
There was some proof that during the tenancy of Costly, Hand 
and Charles Kenan were in the practice of cutting timber off 
the land, to be sawed at a mill in the neighborhood, of which 
they were the joint proprietors. Neither of them ever resided on 
the lot. 

Plaintiffin rebuttal tendered considerable testimony, to impeach 
the validity of the defendants’ title. He proved that there was but 
one Andrew Smith in the 271st District G. M. McIntosh county, 
at the time of giving in for draws in the land lottery. That he 
died in 1826, and that his administrator, Gideon Cotton, died in 
1835. He showed from the records, that John J. Carmichael 
first took a deed in 1832, and which was registered in June of 
that year, from Andrew O. Smith, formerly of Tatnall and after- 
wards of Thomas county, and another deed from the same man 
in 1833, which was registered in 1838, in which last deed Smith 
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was persuaded reluctantly to omit the middle letter of his name, 
in order that the conveyance might correspond with the grant. 
Several witnesses swore that Charles Kenan admitted that his 
title was not good, and that he must make his money by cutting 
and sawing timber off the land; and further, that he stated in 
1828, that he believed that the drawer of the lot had removed, 
and that if the land was occupied, it could be held. Hand gave 
Carmichael forthe land some old executions, which he had against 
him, and which he looked upon as insolvent. He acknowledged 
that he did not believe that Carmichael’s deed was good, it not 
being in the name of the right owner. Carmichael and Hand 
were both informed, prior to the purchase by the latter, that An- 
drew Smith, the right owner, was dead. 

Upon this testimony, the defendants inthe Court below, moved 
the Court, through their counsel, to charge the jury, 1st, that 
the deed from the heirs of Smith, the grantee, to Anderson, show- 
ed the title out of the plaintiff. 

This instruction the judge refused to give, but did charge the 
jury, that, admitting these feoffees to be the genuine heirs at law 
of Smith, still they could not, by disposing of their interest in the 
real estate of the intestate, defeat a recovery in a suit for the land 
at the instance of the administrator, unless it was shown that the 
land had been turned over to them in the due course of adminis- 
tration. 

Counsel for the defendants next requested the judge to charge 
the jury that William D. Conyers, the plaintiff, was not the right- 
ful administrator of Andrew Smith, deceased. This charge also, 
he refused to give, but did instruct the jury that he considered the 
question, as to the authority of the plaintiff to maintain this action, 
as no longer open. It had been already contested, before the 
proper courts, and solemnly adjudicated in favor of his competen- 
cy, and notwithstanding he doubted the correctness of the decis- 
ion, still he felt bound by it. 

Upon the third and last ground, mainly relied on in the de- 
fence, to wit, the plea of the Statute of Limitations, there is 
some ambiguity in the instructions, resulting no doubt, from the 
multiplicity and complication of the facts. The judge stated that 
he was not prepared to deny that naked possession, continued for 
seven years, might not, under certain circumstances, protect the 
occupant ; but that it was not necessary to express any opinion 
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on that point, as the defendants claim under written title. That 
they must first satisfy themselves whether the defendants, and 
those under whom they claim, had by themselves and their ten- 
ant, been seven years in continued and peaceable possession of 
the premises in dispute, nextimmediately preceding the commence- 
ment of the plaintiff’s action, under color of title. But that if they 
found that either Carmichael, Hand, or Charles Kenan, participated 
in the fraud alleged to exist in the defendant’s title, or had actual 
knowledge thereof, not from the mere statements or suggestions 
of persons having no connection with the property, but from au- 
thentic or reliable sources, that then the conveyances made to or 
by them respectively, which were thus infected, were void, and 
did not afford even colorable title, so as to protect the defendants 
under the plea of the Statute of Limitations. That the transfer 
on Carmichael’s deed from Hand to Charles Kenan, though in- 
formal as a deed, was nevertheless admissible to explain the na- 
ture of the tenant’s possession, and was good for that purpose, unless 
tainted with fraud. That if the adverse possession of the defend- 
dants commenced in the lifetime of Gideon Cotton, the first ad- 
ministrator, that it was not arrested by his death, but continued 
to run against his estate. Otherwise, it could not operate against 
the present plaintiff, until March, 1838, when his right to sue accrued, 

The jury having returned a verdict for the defendants, the 
plaintiff, by his counsel, excepted to the charge of the Court upon 
the Statute of Limitations. 

1st. Because the Court erred in instructing the jury that a pur- 
chaser for a valuable consideration, would not be affected by the 
fraud of his vendor, in obtaining his title, unless he participated 
in that fraud, or had notice of it. 

2d. In holding that a purchaser for a valuable consideration, 
in order to be affected by the fraud in the title of his vendor, must 
participate in that fraud or have actual notice thereof, and that 
the mere statements or suggestions of others not connected with 
the property, were not sufficient for that purpose. 

3d. In charging that Richard Kenan, the defendant, was enti- 
tled to the protection of the Statute, if Hand and Charles Ken- 
an, his immediate feoffees, held adverse possession of the land in 
the life-time of Gideon Cotton, the first administrator. 

And 4th. In ruling that the transfer to Charles Kenan by 
Hand on the back of Carmichael’s deed, accompanied by the 
deed, was sufficient to create color of title. 
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In the argument, counsel for the plaintiff in error discussed the 
following propositions : 

1. No deed which is void, can give color of title. 

2. If a void deed would give color to a bona fide purchaser, that 
Hand and Charles Kenan were not such. 

3. That for a defective title to give color, it must be believed to 
be sound. 

It will be perceived that some of the grounds taken in the bill 
of exceptions, have been abandoned, and that the second point sta- 
ted in the brief of defendant’s counsel, presents a question of fact 
which has been passed upon by the Jury, and is not examinable 
by this Court. The matter for us to determine, is not whether 
the verdict was in accordance with the testimony as to the mala 
Jjides of Hand and Charles Kenan, but whether or not there was 
misdirection in the Court below, in submitting the law to the Ju- 
ry, applicable to this branch of the case. 

{1.| Not only have different Courts decided differently as 
to the nature and character of the pessession which will protect 
a defendant in ejectment under the plea of the Statute of Limi- 
tations, but the same Court has decided differently at different 
times. Under these circumstances, we feel ourselves almost un- 
trammelled by authority, and free to decide the questions made 
by this record, as res integra, 

And why, I would ask, is not every possession of the land of 
another, prima facie adverse? I have never been able to answer 
this question satisfactorily to my own mind, nor has the reasoning 
in any of the reported cases sufficed to remove my doubts. This 
possession, presumptively adverse, will be negatived of course, 
when it is made to appear that the parties claim under the same 
title, when the possession of one party is consistent with the title 
of the other, when the party claiming title has never, in con- 
templation of law, been out of possession, and when the possessor 
has acknowledged title in the claimant. But until some evidence 
is offered by the plaintiff, under some one or more of these heads, 
as rebutting, it has always appeared to me an act of supereroga- 
tion to require the defendant to show that his possession was un- 
der claim of title hostile to the real owner, or sumething equiva- 
lent to this. It is shifting the burden on the wrong party. The 
defendant stands upon his possession, of itself, a just means of 
holding property. If continued peaceably for seven years, and 
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acquiesced in, why, when another seeks to disturb him, should he 
be called on to produce proof to justify or sanction that posses- 
sion? On the contrary, should not he who claims to be the true 
owner, shew that the possession of the defendant is in subordina- 
tion to his title? As was properly observed, however, by my 
brother Floyd on the trial below, this point may be postponed to 
a more convenient season. 

[2.] Another interesting inquiry arising out of the pleadings in 
this case, is, how far or to what extent will the occupant be pro- 
tected in his possessory title? The usual opinion is, that in the 
absence of paper title, there must be not only an actual, but a sub- 
stantial inclosure—2 Johns. 230,—a possessio pedis—* definite, 
positive and notorious.” And that even the felling of trees and 
lapping them one upon another around the lot, will not suffice to 
make out adverse possession. But is not this giving to the Stat- 
ute too narrow and limited an operation? While it is allowed to 
be one of most benign tendency, it would seem that the constant 
and persevering efforts of the Courts has been to emasculate it of 
its vigor and efficacy, by the most ingenious exceptions and subtle 
limitations. If one goes into possession under written title, it is 
conceded that he holds adversely to the extent of his boundary. 
But suppose he designates metes and bounds by notorious marks, 
as chops, blazes, setting up stones and such like, and uses the 
land within them for all necessary purposes, as his own, by cut- 
ting timber for building, sawing, &c., is there any good reason for 
restricting his possession to the mere ground that his house occu- 
pies, or to the fence which incloses it? Such, at any rate, is not 
the ordinary sense and understanding of men as to possession. 
Whenever the extent of the occupant’s possession can be clearly 
ascertained in any way, it would seem that he should be entitled 
to the protection ofthe Statute within these limits. 

[3.] But we pass on to a still graver point, and one which hasa 
more immediate bearing upon the matter in hand. How far is 
fraud a proper replication to a plea of the Statute of Limitations ? 
In Paschal vs. Davis, (3 Kelly,) this Court held, that at law, fraud 
was no proper reply to the Statute, provided it was known to the 
plaintiff. ‘The Courts in New York have gone far beyond this, 
and the doctrine is there well settled by a train of adjudications 
that fraud will not deprive the defendant of the protection of the 
Statute, notwithstanding the plaintiff did not discern the fraud, 








MACON, FEBRUARY TERM, 1848. 315 





Conyers vs. Kenans and Hand. 





until within the time limited for the commencement of the suit. 
Troup vs. the Executors of Smith, 20 Johns. 32. Leonard vs. Pit- 
ney, 5 Wend. 30. Allen vs. Mille, 17 Wend. 202. And the same 
doctrine seems recently to have been ruled in the Courts of Com- 
mon Pleas and King’s Bench in England, with some modifica- 
tion. In Brown vs. Howard, (2 Brod. & Bing. 73,) fraud was re- 
lied on to take the case out of the Statute of Limitations; Parker, 
J. said, “I am of the same opinion with the Chief Justice, al- 
though this is a case of such hardship on the plaintiff, that the 
Courts would, if it were possible, get out of the course of the de- 
cisions. But they cannot set aside the express words of the Stat- 
ute or the decisions which seem exactly in point. What are the 
words of the Statute? “All actions of account and upon the 
case, shall be commenced and sued within six years next after the 
cause of such action or suit accrued, and not after.” In Batley 
vs. Faulkner, the point was well put by one of the Judges. “The 
only question is, when the cause of action accrued? For the 
Statute then attached. I think the cause of action accrued the 
moment the defendant failed to perform that which he agreed to 
do.” In Granger vs. George, (5 Barn. § Cress, 149,) it was held 
that the Statute of Limitations is a bar to anaction of trover com- 
menced more than six years after the conversion, although the 
plaintiff did not know of the conversion until within that period, 
the defendant not having practised any fraud, in order to prevent 
the plaintiff from obtaining that knowledge at an earlier period. 

But in the case of Sherwood vs. Sutton, (5 Mason, 143, ) this doc- 
trine has undergone a thorough examination by Judge Story, and 
the conclusion at which he arrives is, that concealment of the 
fraud by the defendant is a good replication to the piea of the 
Statute of Limitations. He does not view this as an exception 
out of the words of the Statute, but he considers the fraud as con- 
tinuing during the whole period of its concealment, thus knitting 
it to the original wrong; and he affirms broadly that there is not 
to be found a single case in England, during the period of two 
centuries after the enactment of the Statute of 21 Jas. 1, (which 
is the foundation of all the Acts of Limitation in this country,) in 
which a Court of law has been found to deny the application of 
the doctrine to suits at law; and more than a century ago, the 
very question was put by the House of Lords to all the Judges, 
and no trace can be found of any adverse opinion given by them. 
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After an elaborate review of the English cases, beginning with 
Bree and Holbeck, (Doug. 655,) decided by Lord Mansfield, he 
comments on the American authorities, which, with the excep- 
tion of the New York cases, he declares to be all one way, and 
in conformity to the doctrine in Bree and Holbeck, to-wit: that 
the cause of action ought not to be considered as accruing until 
the plaintiff could obtain knowledge that he had a cause of action. 
And with great deference to Chief Justice Spencer, who estab- 
lished the precedent in Troup § Smith, Judge Story thinks that 
if his own luminous judgment in the subsequent ease of Murray 
& Coster, (20 Johns.576,) had been before him, he would not have 
been disposed to carry the principle quite so far as he did. 

Impressed with a deep and just sense of my own inferiority in 
the presence of these great magistrates, I shall avoid the odium 
of pronouncing judgment between them. Both of them are 
gone. “ Who shall wear their armour? What arm shall again 
bend their bow? What glory can panegyric add to the simple 
story of their achievements ?” 

Let us rather ask, in the light of the foregoing principles, how 
stands the charge which is complained of? Judge Floyd instruc- 
ted the jury, not only that the adverse possession of the defendants 
must have commenced during the existence of the first adminis- 
tration upon the estate of Andrew Smith, but that even then 
the Statute would not protect them if they participated in the 
fraud imputed to their title, or had knowledge of it, and that too 
although they went into possession under written title. And this 
is the sum and substance of the whole of his instructions, except 
as to the sufficiency of the assignment from Hand to Charles 
Kenan, to give colorable title. Had the verdict been for the 
plaintiffs, and the defendants had excepted, we should have been 
constrained to have awarded a new trial ; for if we adopt the 
New York decisions as the authoritative exposition of the Statute 
of Limitations, then it was a good bar, notwithstanding the fraud 
was perpetrated by the defendants, and actually concealed from the 
representatives of the estate of Smith until the Statute attached. 
But if in the conflict of cases, this Court should feel it to be its 
duty to adopt the opinion of Judge Story, as built upon the bet- 
ter reason and most consonant with public justice, still it was 
material to have stated to the Jury, that they must be satisfied 
that the plaintiff and his predecessor in the administration, were 
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ignorant of the fraud ; for it is agreed, pretty generally, that the 
Statute will run from the period when the party entitled to sue, 
discovers the fact. The first deed from Andrew O. Smith to Car- 
michael, conveying this lot of land, was recorded in 1832, several 
years prior to the first administration ; and the second deed be- 
tween the same parties, was registered in 1838, the same year 
that the second administration was granted. And it would seem 
that these facts, of themselves, independent of any thing else, 
would have put the representatives upon enquiry ; and if pursued 
with ordinary diligence and prndence, would have led to a timely 
discovery and exposure of the whole transaction. The most fa- 
vorable case which I have found for the plaintiff, was Gregg vs. 
the Lessee of Sayre and Wife, (8 Peters,244.) And eventhere, the 
Supreme Court of the United States say, “ Even if the grantor in 
the deeds be justly chargeable with fraud, but if the grantees did 
not participate in it, and when they received their conveyances, 
had no knowledge of it, there can be no doubt but that the deeds 
do give color of title, under the Statute of Limitations.” This is 
the very language of the Judge below, in totidem verbis ; and we 
see no error in the charge by which the plaintiff is aggrieved. 

[4.] Upon the assignment from Hand to Charles Kenan, the 
position occupied by the counsel of Conyers, is, that no deed 
which is void, can give color of title, and to sustain this proposi- 
tion, several cases are cited from Wheaton. By reference tothem it 
will be found that they were all decided upon the Tennessee Stat- 
ute of Limitations. And there the possession of the defendant 
is a protection, only when held under a grant as valid mesne 
conveyances, or a paper title, which is legally or equitably con- 
nected with a grant. 

Again, it is insisted, that for a defective title to give color, it 
must be believed to be a sound title. The inference is, that as 
this title was fraudulently obtained, it could not be available as the 
foundation of an adverse possession. I need not controvert this 
doctrine, whether true or not. The Court charged the jury, that 
ifthey believed the defendants were cognisant of the fraud in the 
title, it did not protect them ; thus virtually affirming the prop- 
osition contended for. The error, then, if there be any, was in 
the jury, and not inthe Court. The finding may be contrary to 
the weight of evidence, and I am inclined tothinkthat it was. For 
under the direction of the Court, it amounts nearly to this—that 
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there was no fraud connected with the title, which was known to 
the parties, or shared by them—that they made the entry upon 
the land bona fide, relying upon their title, and believing the land 
to be theirs. 

The case of Frambois vs. Jackson, (8 Conn. 589,) relied on by 
counsel in support of the last ground urged in the argument, con- 
tains much that I believe to be sound law, and it seems to me ful- 
ly corroborates that portion of the charge which is excepted to, touch- 
ing the transfer from Hand to Charles Kenan. The Court of Er- 
rors tuled, among other things, that it is not necessary that an 
adverse possession,in order to be available within the Statute of Lim- 
itations, should commence under an effectual deed ; that although 
the paper title be defective, yet the character of the defendant’s title 
as adverse, is not affected by the defects ofhistitle. Thatif the entry 
as under color of title, the possession will be adverse, however ground- 
less the supposed titlemay be. That even a claim under an exec- 
utory contract as a bond to convey, if the consideration has been 
paid, is sufficient to give color of title, That a claim of title makes 
the possession adverse, however groundless the claim may be, and 
this may be matured into a perfect title, either against the indi- 
vidual or the public. That possession and improvement, such as 
is customary with owners, will, of itself ripen into a title, unless 
the possessor recognises the title in another, or disavows title in 
himself. Other courts have gone even beyond this, believing that 
the Statute of Limitations is calculated and designed to give re- 
pose to the community, and to protect men in the enjoyment and 
possession of property, which they have held and been improving 
at great expense and labor, for the better part of their lives, and 
that public policy dictates that even waste lands should be imme- 
diately settled and rendered productive by cultivation, in order 
that the power and resources of the State should be fully devel- 
oped, have held, that a person accepting a defective title to land, 
going into possession under it knowing the defect, may, neverthe- 
less plead the Statute of Limitations in bar against any action, 
brought for the recovery of the land. 2 Bay, 429. And that al- 
though the original possession was wrongful, yet if it is uninter- 
rupted, with actual, notorious occupation, claiming the land as 
his own, whether at first the entry of the tenant was with or with- 
out color of title, the entry of the rightful owner is tolled or taken 
away, and the Statute of Limitations isa bar to any possessory 
action which the owner can bring. 4 Verm. Rep. 155. 
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For the purpose of putting an end to strife and litigation, we 
are inclined to side with those who construe the Statute most 
liberally, believing, as we do, with the Court of King’s Bench, in 
Green vs. Pruitt, (2 Salk, 422,) that it ought to be favored be- 
cause the security of all men depend upon it. 

Let the judgment of the Court below be affirmed. 





No. 34.—Joun L. Steruens and another, plaintiffs in error, vs. 
Awn C. Beat, defendant in error. 


[1.] Where a judgment creditor seeks the aid of a Court of Equity, to reach the 
equitable assets of his debtor, not the subject matter of levy and sale, he must 
show that he has pursued his legal remedies to every available extent; but 
where, as in this State, the judgment creates a lien upon the defendant's prop- 
erty, a Court of Equity will lend its assistance to a judgment creditor, for the 
purpose of removing an obstruction, fraudulently interposed to prevent the 
property of his debtor from being made subject to his judgment lien, without 
a return of nulla bona on the execution. 


[2.] A chose in action, belonging to the wife before marriage, and not reduced 
into possession by the husband during the coverture, survives to the wife. 


Bill and demurrer. Heard Before Judge H1u1, in Troup Su- 
perior Court, October Adjourned Term, 1847. 


The bill in this case alleges that Thomas O. Carter, one of the 
plaintiffs in error, in the year 1840, being indebted to the defend- 
ant in error, then Ann C. Booker, in the sum of $2028 93, gave 
her his note for the same, to fall due on the 25th day of Decem- 
ber thereafter; that afterwards, on the 14th day of February, 
1843, Carter, for the better securing the payment of said note, ex- 
ecuted to the defendant in error, a mortgage upon several slaves. 
The bill further alleges, that the defendant in error, subsequent to 
the execution of the mortgage, placed the note in the hands of 


the plaintiff in error, Stephens, as an attorney at law, for collec- 
tion, and the same was sued to judgment, and execution issued 
thereon; afterwards, the mortgage was foreclosed, and a mort- 
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gage fi. fa.regularly issued ; that Stephens, as herattorney, caused 
the mortgaged slaves to be levied on and sold by the sheriff of the 
county of Coweta, under the mortgage fi. fa., but instead of caus- 
ing them to sell for as much as would pay off said mortgage fi. fa. 
as he might and ought to have done, the said Stephens, and the 
said Carter also being present at said sale, caused it to be pro- 
claimed to the bystanders, that there was an older mortgage than 
hers, covering the said slaves, which had been made by said Car- 
ter to one Joel W. Terrel, for the purpose of securing the said 
Terrel against liability as security, for the said Carter on his bond, 
as guardian for one William F. Booker. The bill further alle- 
ges, that both Stephens and Carter well knew thatsaid guardian’s 
bond was functus officio, Carter having, before that time, been dis- 
charged from the duties ofhis said guardianship, and moreover, that 
they concealed the fact, that if there was anything due on the mort- 
gage to Terrel, there were ten other slaves included therein, which 
were more than sufficient to have indemnified him as such security. 
The bill further alleges, that the mortgage to Terrel was executed 
ten days before the execution of the mortgage to the complain- 
ant, and was done by the fraudulent contrivance of Stephens and 
Carter, for the purpose of enabling them to perpetrate a fraud 
upon her. The bill further alleges, that in consequence of the 
representations of Stephens and Carter, and the concealment 
aforesaid, the bystanders at the sale were deterred from bidding 
for the slaves, and the whole of them, being of the value of three 
thousand dollars, were bid off by her said attorney, Stephens, for 
about thirty dollars, or some such small sum, and the said Ste- 
phens caused the sheriff’s title to said slaves to be made to him- 
self, and immediately took possession of, and has ever since re- 
tained them, except two of them, which he afterwards turned 
over to Carter, or to Carter’s children. 

The bill further alleges, that after the foreclosure of complain- 
ant’s mortgage, she intermarried with one Beal, who died before 
the commencement of this suit, and that her interest in the sub- 
ject matter of said suit being a chose in action, and not reduced 
to possession by her said husband in his life-time, survived to her. 
The bill further alleges the insolvency of Carter since the sheriff’s 
sale, and his entire inability to respond to her demand, and that 
she is likely to lose it altogether; and further, that Stephens fre- 
quently assured the complainant, that said slaves were purchased 
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by him solely for her benefit, but now refuses to deliver them up 
to her, or to account to her for their value, 

The billconcludes witha prayer that said Stephens may be decreed 
to hold said slaves in trust for the complainant, or that the sale 
may be set aside, and the slaves re-sold, &c. 

To this bill the plaintiffs in error filed a general demurrer, 
which was overruled by the Court below. To which decision of 
the Court below, the plaintiffs in error excepted. 


Joun L. Steruens, for the plaintiffs in error, made the follow- 
ing points : 


1st. When a judgment creditor applies for the aid of a Court 
of Equity, against the goods and chattels of his debtor, or against 
any equitable interest which he may have therein, it is incumbent 
upon him to show that he has pursued his legal remedy to every 
available extent, and has failed. The mere allegation and proof 
of insolvency are not sufficient, it must be shown that the legal 
remedies have been exhausted. Dudley's Eq. R.144. 1 Hill’s 
Eq. R.336. Brinkerhoff vs. Brown, 4 Johns. Ch. R. 676. Wil- 
liams vs. Brown, 4 Johns. Ch. R. 684. McDermott vs. Strong, 4 
Johns. Ch. R.691. 2 Johns. Ch. R. 144. 

2d. To maintain the jurisdiction for relief as consequent upon 
discovery, itis necessary in the first place to allege in the bill that 
the facts are material to the complainant’s case, and that the dis- 
covery of them by the defendant is indispensable as proof. 1 Sto- 
ry’s Eq.91. 4 Johns. Ch. R. 410. A bill filed for discovery, the 
relief is made ancillary to it. 1 Story’s Eq. 440, note. 

3d. By marriage, the husband acquires all the rights, and suc- 
ceeds to all the liabilities of the wife. They become one person 
in contemplation of law; the existence of the wife is merged in 
that of the husband, and he has the entire control of her person 
and property. 2 Kent’s Comm. 129. 

4th. As to the debts due to the wife at the time of her marriage, 
by bond, note, or otherwise, the husband has power to release and 
discharge, and assign the debts, and to change the securities with 
the consent of the debtor. 2 Kent’s Comm. 135, 136, 137, 142, 
and 143. Clancey’s Rights of Women, 110, 111, and 112. 1 P. 
Williams, 458. 

5th. A judgment or execution is not achosein action. 2 Black- 
stone’s Comm. 397, 434, and ’5. 
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Butt and Ineram, for the defendant in error, insisted : 

ist. That fraud vitiates all sales, and a Court of Equity is the 
most efficient tribunal to give relief in such cases. That although 
Courts of Common Law hold jurisdiction in many cases of fraud, 
yet the jurisdiction of Courts of Equity is not thereby taken away. 
1 Story’s Eq. 80, 85, 189. In such cases, the two Courts have 
concurrent jurisdiction, and the first that acquires jurisdiction, 
has the right to retain it. Trippe § Slade, et al. vs. Lewis, Ad- 
ministrator et al, 2 Kelly’s R. 304. 

2d. This is an original proceeding commenced, zot in aid of any 
Common Law proceeding now pending, butto set aside a fraudu- 
lent sale, or in the alternative, to declare the defendant Stephens 
a Trustee for the benefit of complainant. The complainant has 
a right to all the benefit of the purchase of the property by Ste- 
phens as her attorney, and to have a decree making him a Trustee 
for her benefit. St. Hq. Pl. 324, et ante, Ch.7. 4 John. Ch. R.117. 

3d. The husband dying without having reduced this chose in 
action into possession, prima facie the wife’s right survives. If 
any bar to this right exists, the defendant should plead it in bar, 
or rely upon it in his answer. 

4th. Judgment in name of wife, or of husband and wife, sur- 
vives to the wife. Clancey on Husband and Wife. 


By the Court.—Wanrner, J. delivering the opinion. 


This bill was filed by the complainant, for the purpose of set- 
ting aside a sale of certain negroes, mentioned in the record, on 
the ground of fraud. 

The defendants, in the Court below, filed a general demurrer 
to the bill, for want of equity, which was overruled: whereupon 
the defendants excepted, and now assign the same for erior in 
this Court. 

Two questions have been made in the argument by the plain- 
tiffs in error, in support of the demurrer. 

First, that the complainant was not entitled to the aid of a Court 
of Equity, until she had exhausted her legal remedies: Second, 
that inasmuch as it appears on the face of the complainant’s bill, 
that she intermarried with Beall, who is dead, the defendants are 
not liable to account to the complainant, but to her deceased hus- 
band’s legal representative. 

{1.] Where a judgment creditor seeks the aid of a Court of 
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Equity to reach the equitable interests of his debtor, there is no 
doubt, but he must show that he has pursued his legal remedies 
to every available extent. The objection here is, that there is no 
return of nulla bona on the execution. By obtaining her judg- 
ment, the complainant acquired a dien on the property of her 
debtor. This bill is not filed for the purpose of reaching equtta- 
ble assets, which are not subject to levy and sale ; but is filed for 
the purpose of removing an obstruction, which the complainant 
alleges has been fraudulently interposed to prevent a levy and 
sale of property of the defendant in the judgment, which ts sub- 
ject to be seized and sold under execution, in satisfaction of her judg- 
ment lien. In the latter class of cases, Courts of Equity will enter 
tain jurisdiction without a return on the execution of nulla bona. 
Beck vs. Burdett, 1 Paige’s Chan. Rep. 305.  Planter’s § Mer- 
chant’s Bank vs. Walker et al, 7 Alabama Rep. 946. Reese vs. 
Thurmond, decided by this Court at the last November Term at 
Milledgeville. 

[2.] With regard to the second question, the bill expressly al- 
leges that the interest of the complainant in the subject matter of 
the suit, never was reduced to possession by her husband in his life- 
time ; and being a chose in action, survives to her, and does not 
vest in the legal representative of her husband. The demurrer 
being a general one, going to the whole bill, we are of the opinion 
it was properly overruled by the Court below. 

Therefore, let the judgment be affirmed. 





No. 35.—Joun L. Woopwarp, plaintiff in error, vs. the CentRAL 
Bank or GeoraiA, and others, defendants in error. 


[1.] The Judgment of this Court in Collins vs. The Central Bank, held not to 
be a reversal of the Decree of 1846, settling the relative dignity of the liens 
of the bill holders and judgment creditors of the Monroe Rail Road and 
Banking Company, upon the fund raised by the sale of the effects of that Com- 
pany. 

[2.] The Decree of 1846 being unreversed, as to the lien of bill holders and 
judgments, a judgment creditor cannot demand a judgment of the Circuit 
Court de novo upon his lien, and if rendered would not be entitled to his Writ 
of Error thereon, as late as December, 1847. 
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[3.] The Statutory Lien of bill holders under the Charter of the Monroe Rail 
Road and Banking Company, attaches equally upon all the property ard ef- 
fects of that Company. 


Motion to distribute a balance of funds in Court pursuant to a 
previous decree, resisted by the plaintiff in error. Tried be- 


fore Judge Fioyp, in Bibb Superior Court, November Term, 
1847, 


For the facts of the case and the points made, the reader is re- 
ferred to the opinion delivered by the Supreme Court. 


Rutuerrorp, for the plaintiff in error. 
Por & Niszet, for the defendant in error. 


By the Court—Nisset, J. delivering the opinion. 


The Decree of the Circuit Court distributed in May, 1846, the 
entire fund raised from the sale of the Road and effects of the 


Monroe R. R. & Banking Co. By that Decree, after paying 
costs, the lien of the bill holders was recognised and established 
as superior to all other claims upon the fund. The Decree was 
excepted to by Dr. Collins and others, upon the ground that, by 
virtue of certain contracts and mortgages, they held liens upon 
the Road paramount to that of the bill holders, and were there- 
fore entitled to be first paid out of the fund. The case was car- 
ried to the Supreme Court, and the Decree of 1846 reversed, so 
far as to give Dr. Collins and those claiming with him, a para- 
mount claim upon so much of the Road as they had built under 
their contracts with the Company; and so far as to limit the 
amount to be paid to the bill holders to what they respectively 
paid for them. The Supreme Court directed a commission to be 
raised to apportion the fund in hand, and to ascertain the amount 
which the holders paid for the bills. Under the Decree of 1846, 
and the Decree of the Supreme Court referred to, the fund was 
paid out, except a balance of some three or four thousand dollars, 
which being still in Court in December, 1847, a motion was made 
to distribute that according to the Decree of 1846—that is, (the 
Collins claim being now paid,) to order its payment to the bill 
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holders. That motion was resisted by the plaintiffin error, upon 
grounds as follows: 

1. Because the judgment of the Supreme Court upon Dr. Col- 
lins’ Bill of exceptions reversed the entire Decree of 1846, and 
thus left the fund in hand subject to any new order of the Court. 
This being the case, and the lien of the bill holders attaching 
alone upon the road, fixtures, furniture, and equipments proper- 
ly appertaining to it, and there being a portion of the original 
fund greater than the balance now in hand, which by the report 
of the commissioners who sold the entire property of the company, 
was raised from certain iron and other effects not attached to the 
road—therefore— 

2. Upon that fund, the oldest judgment liens attach, and it ought 
to be paid to them in exclusion of all other claimants. 

Judge Floyd overruled these grounds of objection, deciding 
that they came too late—that the question of the relative dignity 
and lien of judgments, as compared with the lien of bill holders, 
had been adjudicated by the Decree of 1846, in favor of bill hold- 
ers, as to all the fund ; and that the judgment of the Supreme 
Court upon Dr. Collins’ bill of exceptions, did not reverse so 
much of that Decree as fixed the relative grade of the bills and 
the judgments in the distribution—and ordered the money to be 
paid in pursuance of the Decree of 1846. 

To this decision the plaintiff excepted. Thinking as we do 
with the Circuit Judge, upon all the positions taken by him, it 
becomes unnecessary to review many of the points made in the 
case by Mr. Rutherford, the learned counsel for the plaintiff in 
error. 

[1.] His case depends, in the first instance, upon the truth of 
the position that the judgment of this Court, made at the instance 
of Dr. Collins and others, reversed the Decree of 1846, as to the 
relative dignity in the distribution of the fund of bill holders and 
judgments. That Decree superseded the judgments in favor of 
the bills of the company. If the Decree was not reversed by this 
Court, it was a subsisting Decree at the time of the plaintiff’s ap- 
plication, and concluded the question as to lien, that had been set- 
tled—the judgments had been superseded, and all that remained 
to be done was to order the money to be paid out in pursuance 
of it. And farther, it that Decree was not reversed, it was too 
late now to except to it, under the law organizing this Court. 
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If, though, it was reversed, then the fund in Court was subject to 
a new order for distribution, and the plaintiff in error, who is a 


judgment creditor of the Company, was in time. He was enti- 


tled to the judgment of the Court below, upon his application for 
the money ; and upon that judgment to his writ of error. 

We do not think that the judgment of this Court reversed the 
Decree of 1846, except so far as it is specifically stated to be re- 
versed—and we farther believe that the specific reversals do not 
affect the liens respectively, as settled by the Decree, of bills and 
judgments. In other words, the Decree of 1846 was reversed 
only so far as to let inthe paramount lien of Dr. Collins’ claim, 
against the lien of the bills, to a part of the fund, and to fix the 
value of the bills in the distribution at what the holders respect- 
ively paid for them. As to all other things, the Decree remained 
as it was at first rendered. This is proven by reference to the 
case made before this Court, and the judgment rendered thereon. 
Robert Collins was alone plaintiff in error in that case, and the 
Central Bank of Georgia, and other creditors, who were bill hold- 
ers, were the defendants. The issues made were confined to the 
bill holders, and the contractors represented by Collins, The lat- 
ter excepting to the Decree of the Court, which gave to the for- 
mer a lien to their exclusion; and which, in the distribution, ad- 
mitted the bills for the amount which the Bank received for them 
when issued. The other creditors of the Company were not di- 
rectly before this Court—they, so far as the record of that case dis- 
closes, acquiesced in the Decree. The judgment pursued the 
record; and it was adjudged that the Decree of the Court below, 
be reversed—that is, reversed so far as it was presented by the 
record for review. This is manifest in the specifications which 
follow, and which specifications, beyond doubt qualify and limit 
the general statement, that the judgment of the Court below be 
reversed. The specifications are as follows: “First, because it is 
the opinion of this Court that the bill holders had a paramount 
lien only on the fund raised by the sale of the Rail Road from 
Macon to Griffin, and so much only of the Road from Griffin to 
the terminus in DeKalb as was built by the Monroe Rail Road & 
Banking Co., prior to the 2d August, 1842, and that the contract- 
ors of the second part, under the agreement of 2d August, 1842, 
in the record mentioned, had a prior and superior equity to the 
bill holders, to be paid out of the said fund in proportion to the 
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relative value of the work done by them on said Road, and mate- 
rials and equipments furnished, between Griffin and the terminus 
of the Road in the County of DeKalb. And that the Court be- 
low committed error in excluding said contractors from any par- 
ticipation in said fund, to the extent of the relative value of their 
claim for work and labor done, and materials and equipments fur- 
nished said Road between the city of Griffin, and the terminus in 
DeKalb County aforesaid.” The judgment then proceeds to di 
rect a commission to be raised to make the apportionment agree- 
ably to the specification just recited, and proceeds, “Second, be- 
cause the Court below committed error in deciding, that the 
Bank bills should take, each in proportion to the value received 
by the Bank for it, at the time of its emission by the Bank, it 
being the opinion of this Court that each Bank bill should take in 
proportion to the guantum of consideration paid therefor, by the 
holder, or claimant on the fund.” The only questions made and 
determined, are those already stated, the Decree remaining ex vi 
termini, as to all other things intact. 1 Kelly, 435. 

[2.] So that the plaintiffin error was too late—the matter was 
res judicata. 

[3.] If, however, he was in time, and we were now called upon 
to say whether the lien of the bill holders attached upon the en- 
tire fund to the exclusion of judgment liens, we should be con- 
strained to say that itdid. Ifit attaches at all, and we are clear 
that it does, it must attach upon all the property of the Company. 
Not alone upon the Road itself, its furniture and equipments, but 
upon all the property of the Company. The language of the 
Statute is very broad and comprehensive ; it is as follows; “The 
Rail Road to be built by said Company, from Macon to Forsyth, 
together with all the revenue arising therefrom, and all the prop- 
erty, equipments and effects therewith connected, shall be pledged 
and bound for the redemption of the notes or bills issued by or 
from said Company.” Prince, 372. This indeed, is not with us 
an open question—for although the judgment in Collins vs. The 
Central Bank, was to the extent, and no more, as stated; yet, in 
the opinion rendered in that case, the construction now given was 
put upon this clause of that charter. This Court in that opinion 
say, “the Road to be built by the Company, and all the rights of 
the Company connected therewith, which would, in law, be sub- 
ject to the payment of the debts of the Company, were intended 
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to be pledged and bound for the redemption of the notes or bills 
issued by the Company; and in our judgment, so much of the 
sale of said Road, built by said Company, and equipments and 
materials furnished by them, ought first to be applied to the claims 
of the bill holders. That the bill holders under that section of the 
charter, acquired all the 1ights which belonged to the Company, 
but no other; and to that extent only, we are of the opinion the 
decision of the Court below was correct.” 1 Kelly, 455. 
Let the judgment of the Court below be affirmed. 








